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Abstract

This research takes an aim at study juvenile justice in criminal proceedings pursuant
to The Juvenile and Family Court and Legal Procedure Act B.E.2553 The purpose of the
research is to study on criteria and requirements of the existing law on juvenile justice in
criminal proceedings, analyze such criteria and requirements in comparison with those
under foreign laws, analyze difficulties in enforcement, as well as concretely propose
solution to solve the obstacles currently occurring under the existing law. This research
employs qualitative documentary research through books, textbooks, journals, articles,
thesis, research reports, academic documents, Internet and other resources pertinent to
the implementation of special measures as alternatives to criminal prosecutions in Thai

and International criminal procedures.

It is found that the current criminal juvenile justice cannot solve the problem:s,
both legal and practicing problems in enforcement process, efficiently to restore the
accused juvenile offenders. This research therefore suggests improvement to solve such
problems for successful enforcement under the criminal juvenile justice in response to the

actual objective of the law.

Keyword(s) : special measures, juvenile, criminal prosecution
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% Art 2 said Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of
any kid, such as race, colour, sex, language, religion, political or other opinion, nation or social origin, property,
birth or other status...”

% Art 5 said No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.
** Art 9 No one shall be subjected to arbitrary arrest, detention or exile.

*Art 11 (1) Everyone charged with a penal offence has the right to be presumed innocent until proved guilty

according to law in a public trial at which he has had all the guarantees necessary for his defense.
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** United Nations General Assembly resolution 40/33 of 29 November 1985.

* Rule 4.1 of the Beijing Rules said “In those legal system recognizing the concept of the age of criminal

responsibility for juveniles, the beginning of that age shall not be fixed at too low and level, bearing in mind the

facts of emotional, mental and intellectual maturity.”

** Rule 7.1 of the Beijing Rules said “Basic procedural safeguards such as the presumption of innocence, the right

to be notified of the charges, the right to remain silent, the right to counsel, the right to the presence of a parent
or guardian, the right to confront and cross-examine witnesses and the right to appeal to a higher authority shall

be guaranteed at all stages of proceedings.”

* Rule 8.1 said “The juvenile’s right to privacy shall be respected at all stages in order to avoid harm being

caused to her or him by undue publicity or by the process of labeling.”
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“ Rule 2.3 of the Beijing Rules said “Efforts shall be made to establish, in each national jurisdiction, a set of laws,

rules and provisions specifically applicable to juvenile offenders and institutions and bodies entrusted with the

functions of the administration of juvenile justice...”

“ Rule 17.1 (a) of the Beijing Rules said “The reaction taken shall always be in proportion not only to the
circumstances and the gravity of the offence but also to the circumstances and the needs of the juvenile as well

as to the needs of the society.”
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“ Art 2 said 1) “States Parties shall respect and ensure the rights set forth in the present Convention to each
child within their jurisdiction without discrimination of any kind, irrespective of the child's or his or her parent's or
legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin,
property, disability, birth or other status”. 2) “States Parties shall take all appropriate measures to ensure that the
child is protected against all forms of discrimination or punishment on the basis of the status, activities, expressed
opinions, or beliefs of the child's parents, legal guardians, or family members.”

“ Art 3 (1) said “In all actions concerning children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a
primary consideration”.

“ Artd said “States Parties shall undertake all appropriate legislative, administrative, and other measures for the
implementation of the rights recognized in the present Convention. With regard to economic, social and cultural rights,
States Parties shall undertake such measures to the maximum extent of their available resources and, where needed,
within the framework of international co-operation.”

" Art 6 said 1. States Parties recognize that every child has the inherent right to life. 2. States Parties shall ensure

to the maximum extent possible the survival and development of the child.

* Art 12 said 1.States Parties shall assure to the child who is capable of forming his or her own views the right to
express those views freely in all matters affecting the child, the views of the child being given due weight in
accordance with the age and maturity of the child.

2. For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and

administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a
manner consistent with the procedural rules of national law.
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** Art 40 (2)(b) of CRC said Every child alleged as or accused of having infringed the penal law has at least the
following guarantees:

(i)  To be presumed innocent until proven guilty according to law ;

(il  Tobe informed promptly and directly of the charges against him or her, and, if appropriate,
through his or her parents or legal guardians, and to have legal or other appropriate assistance in the preparation

and presentation of his or her defense;

(il To have the matter determined without delay by a competent, independent and impartial
authority or judicial body in a fair hearing according to law , in the presence of legal or other appropriate
assistance and, unless it is considered not to be in the best interest of the child, in particular, taking into account

his or her age or situation, his or her parents or legal guardian;

(iv) Not to be compelled to give testimony or to confess quilt; to examine or have examined
adverse witnesses and to obtain in the participation and examination of witnesses on his or her behalf under

conditions if equality;

(v)  If considered to have infringed the penal law, to have this decision and any measure imposed
in consequence thereof reviewed by a higher competent, independent and impartial authority or judicial body

according to law;

(vi) To have the free assistance of an interpreter if the child cannot understand or speak the

language used;

(vi)  To have his or her privacy fully respected at all stages of the proceedings.”
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LWE3INIW A.A. 1990 (United Nations Rules for the Protection of Juveniles Deprived

of their Liberty) >’
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*t Art 40 (3) of CRC said “States Parties shall seek to promote the establishment of laws, procedures, authorities
and institutions specifically applicable to children alleged as, accused of, or recognized as having infringed the

penal law, and, in particular:

(@) The establishment of a minimum age below which children shall be presumed not to have
the capacity to infringe the penal law;,

(b) Whenever appropriate and desirable, measure for dealing with such children without resorting
to proceedings, providing that human rights and legal safeguards are fully respected.”
*% Art 37 (a) of CRC said “No child shall be subjected to torture or other crule , inhuman or degrading treatment or
punishment. Neither capital punishment nor life imprisonment without possibility of release shall be imposed for

offences committee by persons below eighteen years of age.”

*> United Nations General Assembly resolution 45/113 of 14 December 1990.
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2.3.5 Youuriinvasanlszansnfiinnien1sdaeiun1snszinAuRnYaLAn
WaTLEIBY A.A. 1990 wIaTaKULUIUINTI381A (United Nations Guidelines for the

Prevention of Juvenile Delinquency : The Riyadh Guidelines)

** Rule 3 of the Rules for the Protection of Juveniles Deprived of their Liberty said “The rule are intended to

establish minimum standards accepted by the United Nation for the protection of juveniles deprived of their
liberty in all forms, consistent with human rights and fundamental freedoms, and with a view to counteracting

the detrimental effects of all types of detention and to fostering integration in society.”

> Rule 4 said “The rules should be applied impartially, without discrimination of any kind as to race, colour, sex,

age, language, religion, nationality, political or other opinion, cultural beliefs of practices, property, birth or family
status, ethnic or social origin, and disability. The religious and culture beliefs, practices and moral concepts of the

juvenile should be respected.”

** Rule 11 (b) said “The deprivation of liberty means any form of detention or imprisonment or the placement of

a person in a public or private custodial setting, form which this person is not permitted to leave at will, by order

of any judicial, administrative or other public authority.”

*" Rule 12 of the Rules for the Protection of Juveniles Deprived of their Liberty said “The deprivation of liberty

should be affected in conditions and circumstances which ensure respect for the human rights of juveniles.
Juveniles detained in facilities should be guaranteed the benefit of meaningful activities and programmes which
would serve to promote and sustain their health and self-respect, to foster their sense of responsibility and

encourage those attitudes and skills that will assist them in developing their potential as members of society.”
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*® Art 52 of the Riyadh Guidelines said “Governments should enact and enforce specific laws and procedures to

promote and protect the rights and well-being of all young persons.”

** Art 57 said “Consideration should be given to the establishment of an office of ombudsman or similar
independent organ, which would ensure that the status, rights and interests Of young persons are upheld and
that proper referral to available services is made. The ombudsman or other organ designated would also
supervise the implementation of the Riyadh Guidelines, the Beijing Rules for the Protection of Juveniles Deprived
of their Liberty. The ombudsman or other organ would, at regular intervals, publish a report on the progress
made and on the difficulties encountered in the implementation of the instrument. Child advocacy services

should also be established.”

*© Art 58 said “Law enforcement and other relevant personnel, of both sexes, should be trained to respond to
the special needs of young persons and should be familiar with and use, to the maximum extent possible,

programmes and referral possibilities for the diversion of young persons from the justice system.”
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JauuzIurianguIeuul A.A. 1997 (Guidelines for Actions on Children in the

Criminal Justice System : The Vienna Guidelines)62
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*? United Nations Economic and Social Council resolution 1997/30 of 1 July 1997.



31

1. nslimnuAuAsedvEAnLasie1Ivuiinseininlun1sdn Uy

Asssuneengy Ineagdedinsyuindsiasanednbiandugudnansdsldilunisianis

e Ao L0

MIUANLAZLEU 138015 MEUININITNINEDNULNUNTZUIUNITERTITUNNBIYIWUY
AaLAY SIuden1 TR EEMe wazasauaTwdnnldiusiulunsrulngRsIsunden
AENIIINIEITBIgBaszdedinsfiansanmumusangrnefiisaduiinuagionvu
wAziinSLAUNUNILAINE 1IN

2. Wineulafifiengsninnasisuiiemisengrazseslaldsulnemaoig
ssdgfesdnismaifinuasioty waglimasssumisunaldnszuanisiansanaiin
wazlenvuiuiiniinszviAnldlaesosddaoydyaindeansidin o 3, 37 uaz a0” Wil
p1fimsthnssuugfsssumadonuldununssuiniifasanamuoiguuusaiuiuidin
Fsgnnanninnsgihenuiialdnunnamangan™

3. $gavdedliinnuderiuiunasnsmadeniiunldfudnuagienud
mw‘hmmﬁmﬁu%éfaqLﬁulﬂmmayﬁmmwiwﬁaaﬁm%tﬁﬂ INTFIUANUTEVIVIR UTTVINFIU

YOINTLUINTYASTTUAMTUANUAZLETIT LUFE I URTTIUNTEUILEAsTINN10 18 T

% Art 14 of the Vienna Guidelines said “Particular attention should be given to the following points:
(a) There should be a comprehensive child- centred juvenile justice process;

(b) Independent expert or other types of panels should review existing and proposed juvenile
justice laws and their impact on children;

() No child who is under the legal age of criminal responsibility should be subject to criminal
charges;

(d) States should establish juvenile courts with primary jurisdiction over juveniles who commit
criminal acts and special should be designed to take into account the specific needs of children. As an
alternative, regular courts should incorporate such procedures, as appropriate. Wherever necessary, national
legislative and other measures should be considered to accord all the rights of protection for the child, where
the child is brought before a court other than a juvenile court, in accordance with article 3, 37 and 40 of the
Convention.”

* Art 15 said. “A review of existing procedures should be undertaken and, where possible, diversion or other alternative
initiatives to the classical criminal justice systems should be developed to avoid recourse to the criminal justice systems
for young persons accused of an offence. Appropriate steps should be taken to make available throughout the State a
broad range of alternative and educative measures at the pre-arrest, pre-trial, trial and post-trial stages, in order to
prevent recidivism and promote the social rehabilitation of child offenders. Whenever appropriate, mechanisms for the
informal resolution of disputes in cases involving a child offender should be utilized, including mediation and restorative
justice practices, particularly processes involving victims. In the various measures to be adopted, the family should be
involved, to the extent that it operates in favour of the good of the child offender. States should ensure that alternative
measures comply with the Convention, the United Nations standards and norms in juvenile justice, as well as other
existing standards and norms in crime prevention and criminal justice, such as the United Nations Standard Minimum
Rules for Non-custodial Measures (The Tokyo Rules), with special regard to ensuring respect for due process rules in

applying such measures and for the principle of minimum intervention.”
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e Children, Young Persons, and Their Families Act 1989 Section 208.
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e Allison Morris, Gabrielle Maxwell and J.Robertson, “Giving victims a voice: a New Zealand Experiment,” The

Howasd Joumal of Criminial Justice 32,4(1993), p.304-321.
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