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title: Geographical Indication and Traditional Speciality Guaranteed with Local wisdom
of Thai food Protection
Researcher: Keovalin Torpanyacharn
Year: 2018
Abstract

This study is a qualitative research and its purposes are 1) to study concept and theory
of intellectual property law 2) to study concept and theory of protection of geographical indication

and traditional speciality guarantee in Thailand and the European Union 3) to compare the
similarities and differences in the measures to protect local wisdom of food by the geographical
indications of Thailand and the European Union and 4) to propose additional legislation to
protect local wisdom in Thai cuisine.

The researcher had studied and analyzed protection of local wisdom of Thai cuisine by
intellectual property law and found that Local Wisdom Thai Cuisine cannot be protected by
copyright, patent, trademark or trade secret. While this study found that Geographical Indication

of Thailand and Geographical Indication and of Traditional Speciality Guaranteed of European
Union (the European Council Regulation on Standards for Agricultural Products and Foodstuffs

No. 1151/2012) can protect Local Wisdom of Thai Cuisine, there is a limitation in the case of
Local Wisdom Thai Cuisine which is not linked to geographic sources, i.e. Local Wisdom in Thai
Cuisine which is widespread cannot be protected by the Geographical Indication Law. In addition,
the ambiguity of the provisions of the term "goods originated from geographic sources" is not
clear that it requires a process of production at all stages within a geographical source, or not.
However, the EU regulations do not have the same restrictions as previously mentioned. Because
the Geographical Indication Law of the European Union is divided into Protected Designation of
Origin (PDO) and Protected Geographical Indication (PGI). Protected Geographical Indication (PGlI),
Some production processes can be produced outside geographical sources. In addition, EU
Regulation (EC) No. 1151/2012 have Traditional Speciality Guaranteed. As a result, even Local
Wisdom Thai Cuisine that without a link to geographic sources can be protected. Therefore, there
is no restrictions on Local Wisdom of Thai Cuisine which is not linked to geographic sources, local
wisdom is widespread in many areas and the manufacturer must be in the geographic area only.
So the researcher proposed to amend the Geographical Indication Act, BE 2546 (2003). Section 3
"Products originated from geographic sources" and additional Legislation on Traditional Specialty

Guaranteed.

Key words: Traditional Speciality Guaranteed, Geographical Indication, Local Wisdom Thai Cuisine,

Traditional Knowledge, Intangible Cultural Heritage
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*" Paris Convention for the Protection of Industrail Property, Article 1 (2): The protection of industrial
property has as its object patents, utility models industrial designs, trademarks, service mark, trade names, indication
of source or appellation of origin, and the repression of unfair competition.

% Paris Convention for the Protection of Industrial Property “Article 1 Establishment of the Union; Scope of Industrial
Property”.

* Article 10 bis Unfair Competition

(1) The countries of the Union are bound to assure to nationals of such countries effective protection
against unfair competition.

(2) Any act of competition contrary to honest practices in industrial or commercial matters constitutes an

act of unfair competition.
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WAAeYINT (Madrid Agreement for the Repressing of False or Deceptive Indication of

Source on Goods)
1.1.2 AIUANAIUUAATA
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Tireouleatuunasiiavesdunlaailunisiiauduasesdsiadunasiuilaonss wazd
° = v v a 1 & I A A a & | a
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(3) The following in particular shall be prohibited:
(i) all acts of such a nature as to create confusion by any means whatever with the establishment, the
goods, or the industrial or commercial activities, of a competitor;
(i) false allegations in the course of trade of such a nature as to discredit the establishment, the goods,
or the industrial or commercial activities, of a competitor;
(i) indications or allegations the use of which in the course of trade is liable to mislead the public as to
the nature, the manufacturing process, the characteristics, the suitability for their purpose, or the quantity, of the goods.
7
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AInRuAITY, 2547, win 24.
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" Protocol Relating to the Madrid Agreement Concerning the International Registration of Marks

72 ¢ o o | > & = ¢, a & & A
SUNAY LaﬂIEJﬂEJS‘J, f].g7/71/78/745WE/H1JW7\717§yfy7?75]3£/f]75@1/?)527\7?7\7%7%%7\7131/?7727975 (WuwAIn 1), AIUNNUNIUAT:

AInRuRATY, 2547, Wi 26
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" World Trade Organization, (15 July 2011), Guide to the TRIPS Agreement Module IV Geographical
Indications [Online], available URL: https://www.wto.org/english/...e/ trips.../modulesd_e.pdf.
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* Madrid Agreement for the Repression of False or Deception Indication of Source on Goods of April 14,
1891, revised at Washington on June 2, 1911, at the Hague on November 6, 1925, at London on June 2, 1934, at
Lisbon on October 31, 1958, and Additional Act of Stockholm of July 14, 1967. World Intellectual Property
Organization, GENEVA, 1944.

* Lisbon Agreement for the Protection of Appellation of Origin and their International Registration of
October 31, 1958 revised at Stockholm on July 14, 1967, amended on September 28, 1979. And Regulations (as in
Force on January 1, 1994) World Intellectual Property Organization, GENEVA, 1994.
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* Gabriela Steier, Kiran K. Patel, International Food Law and Policy, Springer International Publishing
Switzerland, 2016, Page 111.

” Kristberg Kristbergsson, Jorge Oliveira, Traditional Foods, New York, Springer New York: Heidelberge
Dordrecht London, 2016, Page 18.

*® REGULATION (EU) No 1151/2012 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 21 November
2012 on quality schemes for agricultural products and foodstuffs Article 5 “Requirements for designations of origin and
geographical indications

1. For the purpose of this Regulation, ‘designation of origin’ is a name which identifies a product:

(a) originating in a specific place, region or, in exceptional cases, a country;,

(b) whose quality or characteristics are essentially or exclusively due to a particular geographical

environment with its inherent natural and human factors; and

(c) the production steps of which all take place in the defined geographical area.”
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7 REGULATION (EU) No 1151/2012 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 21 November
2012 on quality schemes for agricultural products and foodstuffs Article 5 “Requirements for designations of origin and
geographical indications

2. For the purpose of this Regulation, “geographical indication” is a name which identifies a product:

(a) originating in a specific place, region or country;

(b) whose given quality, reputation or other characteristic is essentially attributable to its geographical
origin; and

() at least one of the production steps of which take place in the defined geographical area.”

100

Kristberg Kristbergsson, (2016), Jorge Oliveira, Traditional Foods, New York, Springer New York
Heidelberge Dordrecht London, Page 18
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" Article 5.3 of REGULATION (EU) No 1151/2012.

" Article 3(3) of REGULATION (EU) No 1151/2012.

% Article 6.2 “A name may not be registered as a designation of origin or geographical indication where it
conflicts with a name of a plant variety or an animal breed and is likely to mislead the consumer as to the true origin

of the product.”
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"% Article 6.2 of REGULATION (EU) No 1151/2012.

% Article 6.3. “A name proposed for registration that is wholly or partially homonymous with a name
already entered in the register established under Article 11 may not be registered unless there is sufficient distinction
in practice between the conditions of local and traditional usage and presentation of the homonym registered
subsequently and the name already entered in the register, taking into account the need to ensure equitable
treatment of the producers concerned and that consumers are not misled.”

"% Article 6.3 of REGULATION (EU) No 1151/2012.

" Article 6.4 of REGULATION (EU) No 1151/2012.
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"% Article 49.1 “1. Applications for registration of names under the quality schemes referred to in Article 48
may only be submitted by groups who work with the products with the name to be registered. In the case of a
‘protected designations of origin’ or ‘protected geographical indications’” name that designates a trans-border
geographical area or in the case of a ‘traditional specialities guaranteed’ name, several groups from different Member
States or third countries may lodge a joint application for registration.”

% Article 49.1 of REGULATION (EU) No 1151/2012.

"% Article 3(3) of REGULATION (EU) No 1151/2012.

! Article 49.2 of REGULATION (EU) No 1151/2012.

*? Article 49.5 of REGULATION (EU) No 1151/2012.
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" Article 7.1 “1. A protected designation of origin or a protected geographical indication shall comply with a
specification which shall include at least:”

" Article 5(3) “3. Notwithstanding paragraph 1, certain names shall be treated as designations of origin even
though the raw materials for the products concerned come from a geographical area larger than, or different from, the
defined geographical area, provided that:”

" Article 5(1) “1. For the purpose of this Regulation, ‘designation of origin’ is a name which identifies a
product: (a) originating in a specific place, region or, in exceptional cases, a country;

(b) whose quality or characteristics are essentially or exclusively due to a particular geographical
environment with its inherent natural and human factors; and

(c) the production steps of which all take place in the defined geographical area.”

" Article 5(2) “2. For the purpose of this Regulation, ‘geographical indication’ is a name which identifies a
product: (a) originating in a specific place, region or country;

(b) whose given quality, reputation or other characteristic is essentially attributable to its geographical origin;

and () at least one of the production steps of which take place in the defined geographical area.”
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" Article 37 “Verification of compliance with product specification.........

"% Article 7.1 of REGULATION (EU) No 1151/2012.

" Article 8.1 “1. An application for registration of a designation of origin or geographical indication pursuant
to Article 49(2) or (5) shall include at least:

(a) the name and address of the applicant group and of the authorities or, if available, bodies verifying
compliance with the provisions of the product specification;

(b) the product specification provided for in Article 7,

() a single document setting out the following: (i) the main points of the product specification: the name, a
description of the product, including, where appropriate, specific rules concerning packaging and labelling, and a
concise definition of the geographical area; (i) a description of the link between the product and the geographical
environment or geographical origin referred to in Article 5(1) or (2), as the case may be, including, where appropriate,
the specific elements of the product description or production method justifying the link. An application as referred to

in Article 49(5) shall, in addition, include proof that the name of the product is protected in its country of origin.”
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gl5U (Official Journal of the European Union) sely'™

%% Article 8.1 of REGULATION (EU) No 1151/2012.

! Article 50 “1. The Commission shall scrutinise by appropriate means any application that it receives
pursuant to Article 49, in order to check that it is justified and that it meets the conditions of the respective scheme.
This scrutiny should not exceed a period of six months. Where this period is exceeded, the Commission shall indicate
in writing to the applicant the reasons for the delay. The Commission shall, at least each month, make public the list
of names for which registration applications have been submitted to it, as well as their date of submission. 2. Where,
based on the scrutiny carried out pursuant to the first subparagraph of paragraph 1, the Commission considers that
the conditions laid down in this Regulation are fulfilled, it shall publish in the Official Journal of the European Union:

(a) for applications under the scheme set out in Title Il, the single document and the reference to the
publication of the product specification;

(b) for applications under the scheme set out in Title lll, the specification.”

"2 Article 50 of REGULATION (EU) No 1151/2012.
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' Article 51.1 “1. Within three months from the date of publication in the Official Journal of the European
Union, the authorities of a Member State or of a third country, or a natural or legal person having a legitimate interest
and established in a third country may lodge a notice of opposition with the Commission.

Any natural or legal person having a legitimate interest, established or resident in a Member State other
than that from which the application was submitted, may lodge a notice of opposition with the Member State in
which it is established within a time limit permitting an opposition to be lodged pursuant to the first subparagraph.

A notice of opposition shall contain a declaration that the application might infringe the conditions laid
down in this Regulation. A notice of opposition that does not contain this declaration is void.

The Commission shall forward the notice of opposition to the authority or body that lodged the application
without delay”

""" Article 51.1 of REGULATION (EU) No 1151/2012.

" Article 51.2 “If a notice of opposition is lodged with the Commission and is followed within two months
by a reasoned statement of opposition, the Commission shall check the admissibility of this reasoned statement of

opposition.”
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% Article 6.2-6.4 “2. A name may not be registered as a designation of origin or geographical indication
where it conflicts with a name of a plant variety or an animal breed and is likely to mislead the consumer as to the
true origin of the product.

3. A name proposed for registration that is wholly or partially homonymous with a name already entered in
the register established under Article 11 may not be registered unless there is sufficient distinction in practice between
the conditions of local and traditional usage and presentation of the homonym registered subsequently and the
name already entered in the register, taking into account the need to ensure equitable treatment of the producers
concerned and that consumers are not misled. A homonymous name which misleads the consumer into believing
that products come from another territory shall not be registered even if the name is accurate as far as the actual
territory, region or place of origin of the products in question is concerned.

4. A name proposed for registration as a designation of origin or geographical indication shall not be
registered where, in the light of a trade mark’s reputation and renown and the length of time it has been used,
registration of the name proposed as the designation of origin or geographical indication would be liable to mislead
the consumer as to the true identity of the product.”

1 Article 50.2 (a) “Where, based on the scrutiny carried out pursuant to the first subparagraph of paragraph
1, the Commission considers that the conditions laid down in this Regulation are fulfilled, it shall publish in the Official
Journal of the European Union: (a) for applications under the scheme set out in Title II, the single document and the
reference to the publication of the product specification;”

"% Article 10 of REGULATION (EU) No 1151/2012.
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1 Article 52 “1. Where, on the basis of the information available to the Commission from the scrutiny
carried out pursuant to the first subparagraph of Article 50(1), the Commission considers that the conditions for
registration are not fulfilled, it shall adopt implementing acts rejecting the application. Those implementing acts shall
be adopted in accordance with the examination procedure referred to in Article 57(2).

2. If the Commission receives no notice of opposition or no admissible reasoned statement of
opposition under Article 51, it shall adopt implementing acts, without applying the procedure referred to in Article
57(2), registering the name.

3. If the Commission receives an admissible reasoned statement of opposition, it shall, following the
appropriate consultations referred to in Article 51(3), and taking into account the results thereof, either: (a) if an
agreement has been reached, register the name by means of implementing acts adopted without applying the
procedure referred to in Article 57(2), and, if necessary, amend the information published pursuant to Article 50(2)
provided such amendments are not substantial; or (b) if an agreement has not been reached, adopt implementing
acts deciding on the registration. Those implementing acts shall be adopted in accordance with the examination
procedure referred to in Article 57(2).

4. Acts of registration and decisions on rejection shall be published in the Official Journal of the European
Union.”

% Article 51.3 of REGULATION (EU) No 1151/2012.
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P Article 51.3 “Within two months after the receipt of an admissible reasoned statement of opposition, the
Commission shall invite the authority or person that lodged the opposition and the authority or body that lodged the
application to engage in appropriate consultations for a reasonable period that shall not exceed three months.”

"% Article 52.2-4 of REGULATION (EU) No 1151/2012.

" Article 13.1 “1. Registered names shall be protected against:

(a) any direct or indirect commercial use of a registered name in respect of products not covered by the
registration where those products are comparable to the products registered under that name or where using the
name exploits the reputation of the protected name, including when those products are used as an ingredient;

(b) any misuse, imitation or evocation, even if the true origin of the products or services is indicated or if the
protected name is translated or accompanied by an expression such as ‘style’, ‘type’, ‘method’, ‘as produced in’,
‘imitation’ or similar, including when those products are used as an ingredient;

(c) any other false or misleading indication as to the provenance, origin, nature or essential qualities of the
product that is used on the inner or outer packaging, advertising material or documents relating to the product
concerned, and the packing of the product in a container liable to convey a false impression as to its origin;

(d) any other practice liable to mislead the consumer as to the true origin of the product. Where a
protected designation of origin or a protected geographical indication contains within it the name of a product which
is considered to be generic, the use of that generic name shall not be considered to be contrary to points (a) or (b) of
the first subparagraph.”

e Gabriela Steier, Kiran K. Patel, (2016), International Food Law and Policy, Springer International Publishing

Switzerland, page 287.
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"** Article 15.1 of REGULATION (EU) No 1151/2012.
" Article 15.2 of REGULATION (EU) No 1151/2012.
P Article 13.2 “Protected designations of origin and protected geographical indications shall not become
generic.”
¢ Christophe Geiger, (2013), Constructing European Intellectual Property Achievements and New

Perspectives, Edward Elgar Publishing Limited, Page 27.
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" Article 12.1 of REGULATION (EU) No 1151/2012.
10 Debra Holland and Helen Pope, (2004), Eu Food Law and Policy, Kluwer Law International, Page 127.
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1 Elisabeth Weichselbaum, Bridget Benelam, Helena Soares Costa, Synthesis report No.6 Traditional Foods
in Europe, The European Food Information Resource (EuroFir) Consortium and funded under the EU 6" Framework
Food Quality and Safety thematic priorty, Page. 5.

" Article 18 of REGULATION (EU) No 1151/2012
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' Article 21 of REGULATION (EU) No. 1151/2012.
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"% Article 23 of REGULATION (EU) No. 1151/2012.

" Article 56 “ Exercise of the delegation”

"“®REGULATIOZN (EU) No 1151/2012 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 21 November
2012 on quality schemes for agricultural products and foodstuffs Article 17 “A scheme for traditional specialities
guaranteed is established to safeguard traditional methods of production and recipes by helping producers of
traditional product in marketing and communicating the value-adding attributes of their traditional recipes and
products to consumers.”

1 Viktor Nedovic, Peter Raspor, Jovanka Levic, Vesna Tumbas Saponjac, Gustavo V. Barbosa — Canovas,
(2016), Emerging an Traditional Technologies for Safe Healthy and Quality Food, Springer Cham Heidelberg New York
Dordrecht London, Page 41.
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" See Francois Collart Dutilleul, Jean - Philippe Bugnicourt, (2013), Legal Dictionary of Food Security in the
World, Larcier Group s.a.

Pl See Rajeev Bhat, Sustainability Challenges in the Agrofood Sector, Wiley Blackwell.

2 Cow cheese from Homolje from
http://www.zis.gov.rs/upload/documents/pdf en/pdf ogp/Reg%20n0%2014%20Cow%20cheese%20from%20Homolje.
pdf retrived 5 Nov 2017


http://www.zis.gov.rs/upload/documents/pdf_en/pdf_ogp/Reg%20no%2014%20Cow%20cheese%20from%20Homolje.pdf%20สืบค้น
http://www.zis.gov.rs/upload/documents/pdf_en/pdf_ogp/Reg%20no%2014%20Cow%20cheese%20from%20Homolje.pdf%20สืบค้น
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"3 prosciutto di Parma from http://www.foodietaste.com/FoodPedia_detail.asp?id=410 retrived 5 Nov 2017

" Bitto from http://www.weareitaly.net/en/product/Bitto/lombardia/Bitto.html retrived 5 Nov 2017

0 Protecting Food Names Guidance on EC Regulation Retrived 17 April 2017


https://en.wikipedia.org/wiki/Bitto
http://www.foodietaste.com/FoodPedia_detail.asp?id=410
https://en.wikipedia.org/wiki/Bitto
http://www.weareitaly.net/en/product/Bitto/lombardia/Bitto.html
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10 Haggis from http://www.educatepark.com Retrived 17 April 2017
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