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Abstract

The objectives of this research, “Concept in enforcing the arbitration agreement as the
dispute resolution process”, are to (1) study the general concept of Arbitration as the dispute
resolution procedure, meaning, detail in each stages, advantages and disadvantages, preliminary
and relevant local or international arbitration laws and also roles of the National Court upon the
arbitration procedures. (2) study definition of arbitration agreement, legal contractual form,
mandatory content which recommended to conclude in arbitration agreement. (3) study
Arbitration laws include International laws Thai law and Arbitration laws in difference
jurisdictions relating to the enforcement of arbitration agreements when such agreements have
been breached and to study the pattern or procedures for enforcing an arbitration agreement in
each jurisdiction.

Thisresearch is the qualitative research based on documentary research, including
textbooks, academic journals, research reports, code of law, supreme court decisions, theses,
electronic legal articles from the internet and related applicable provisions from Thailand and
foreign countries.

The results from this research revealed that in the event that one of the parties have
breached the Arbitration Agreement by commence any Court proceedings concerning with the
disputes that binding parties to settle those disputes by arbitration process. However, due to
International agreements in particular the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards 1958 or the New York Convention, 1958 requires the Court to
acknowledge the enforceability of the wvalid Arbitration Agreement. The Court’s
acknowledgement shall have done by stay any Court proceeding and refer the parties breaching
the arbitration agreement back to arbitration unless Arbitration Agreement is invalid such as null
and void, inoperative or incapable of being performed. The order to refer parties back to
arbitration may called “Anti-Suit Injunction”. Therefore, any member states that has ratified the
New York Convention, 1958, is bound by such acknowledgement. The study found that most of
the New York Convention’s member states had their own internal laws that adopted the
principles of the New York Convention in enforcing the Arbitration Agreement to have legal
effect in their jurisdiction. Nevertheless, there may be differences in the details, such as the
timing of the filing of a petition to the court when the Arbitration Agreement has been breached,
legal grounds leading to invalid arbitration agreement or the right to appeal the court's order
regarding the enforcement of the arbitration agreement.

Keywords: Arbitration Law, Enforcement of Arbitration Agreement
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“In matters governed by this Law, no court shall intervene except where so provided in this Law.”
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1. Recognition and enforcement of the award may be refused, at the request of the party against whom it
is invoked, only if that party furnishes to the competent authority where the recognition and enforcement is
sought, proof that:

(a) The parties to the agreement referred to in article Il were, under the law applicable to them, under
some incapacity, or the said agreement is not valid under the law to which the parties have subjected it or, failing
any indication thereon, under the law of the country where the award was made; or

(b) The party against whom the award is invoked was not given proper notice of the appointment of the
arbitrator or of the arbitration proceedings or was otherwise unable to present his case; or

(c) The award deals with a difference not contemplated by or not . falling within the terms of the
submission to arbitration, or it contains decisions on matters beyond the scope of the submission to arbitration,
provided that, if the decisions on matters submitted to arbitration can be separated from those not so submitted,
that part of the award which contains decisions on matters submitted to arbitration may be recognized and
enforced; or

(d) The composition of the arbitral authority or the arbitral procedure was not in accordance with the

agreement of the parties, or, failing such agreement, was not in accordance with the law of the country where the
arbitration took place; or

(e) The award has not yet become binding on the parties, or has been set aside or suspended by a
competent authority of the country in which, or under the law of which, that award was made.

2. Recognition and enforcement of an arbitral award may also be refused if the competent
authority in the country where recognition and enforcement is sought finds that:

(a) The subject matter of the difference is not capable of settlement by arbitration under the law of that
country; or

(b) The recognition or enforcement of the award would be contrary to the public policy of that country.
* New York Convention, 1958 Article V

(e) The award has not yet become binding on the parties, or has been set aside or suspended by a

competent authority of the country in which, or under the law of which, that award was made.
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** UNCITRAL Model Law on International Commercial Arbitration: Article 34 Application for setting aside as
exclusive recourse against arbitral award:

(2) An arbitral award may be set aside by the court specified in article 6 only if:

(a) the party making the application furnishes proof that:

(i) a party to the arbitration agreement referred to in article 7 was under some incapacity; or the
said agreement is not valid under the law to which the parties have subjected it or, failing any indication thereon,
under the law of this State; or

(i) the party making the application was not given proper notice of the appointment of an
arbitrator or of the arbitral proceedings or was otherwise unable to present his case; or

(iii) the award deals with a dispute not contemplated by or not falling within the terms of the
submission to arbitration, or contains decisions on matters beyond the scope of the submission to
arbitration, provided that, if the decisions on matters submitted to arbitration can be separated from those not so
submitted, only that part of the award which contains decisions on matters not submitted to arbitration may be
set aside; or

(iv) the composition of the arbitral tribunal or the arbitral procedure was not in accordance with
the agreement of the parties, unless such agreement was in conflict with a provision of this Law from which the
parties cannot derogate, or, failing such agreement, was not in accordance with this Law; or

(b) the court finds that:

(i) the subject-matter of the dispute is not capable of settlement by arbitration under the law of
this State; or

(ii) the award is in conflict with the public policy of this State.
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“....Each Contracting State shall recognize an agreement in writing under which the
parties undertake to submit to arbitration all or any differences which have arisen or which
may arise between them in respect of a defined legal relationship, whether contractual or not,

concerning a subject matter capable of settlement by arbitration....”
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(UNCITRAL Model Law on International Commercial Arbitration 1985) IALAUDAINUNEIUDS
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myty’wwmﬂmmmi (Arbitration Agreement) 1564

“...Arbitration agreement” is an agreement by the parties to submit to arbitration all or
certain disputes which have arisen or which may arise between them in respect of a defined
legal relationship, whether contractual or not. An arbitration agreement may be in the form of

an arbitration clause in a contract or in the form of a separate agreement....”
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“...Arbitration agreement” is an agreement by the parties to submit to arbitration all or
certain disputes which have arisen or which may arise between them in respect of a defined
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some incapacity,....”
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“.... Recognition and enforcement of the award may be refused....:

(e) The award has not yet become binding on the parties, or has been set aside or suspended by a
competent authority of the country in which, or under the law of which, that award was made....”
>3 Article 28. Rules applicable to substance of dispute

(1) The arbitral tribunal shall decide the dispute in accordance with such rules of law as are chosen by the
parties as applicable to the substance of the dispute. Any designation of the law or legal system of a given State
shall be construed, unless otherwise expressed, as directly referring to the substantive law of that State and not to
its conflict of laws rules.
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Separability of the Arbitration Agreement Doctrine Aauiduluszansdadnyyrvzadynyn

>* UNCITRAL Model Law Article 16. Competence of arbitral tribunal to rule on its jurisdiction

“(1) The arbitral tribunal may rule on its own jurisdiction, including any objections with respect to the
existence or validity of the arbitration agreement. For that purpose, an arbitration clause which forms part of a
contract shall be treated as an agreement independent of the other terms of the contract. A decision by the arbitral
tribunal that the contract is null and void shall not entail ipso jure the invalidity of the arbitration clause.”
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>® New York Convention 1958 Article 2 (3)

“The court of a Contracting State, when seized of an action in a matter in respect of which the parties have
made an agreement within the meaning of this article, shall, at the request of one of the parties, refer the parties
to arbitration, unless it finds that the said agreement is null and void, inoperative or incapable of being performed.”

30
UNCITRAL Model Law Article 8. Arbitration agreement and substantive claim before court

“(1) A court before which an action is brought in a matter which is the subject of an arbitration agreement
shall, if a party so requests not later than when submitting his first statement on the substance of the dispute, refer

the parties to arbitration unless it finds that the agreement is null and void, inoperative or incapable of being
performed.”



43

[ %

ayny lnnaInisifesiatsnugaszuansd1eauInaInANaNyIniaeIdnyy uan tTaad e

Widyyrauny lananisdudulnns Aduammaaaiundnnguuneialdineaiudnygyn

Ay nNTrgUssasdsiasinndaudeinenguung NTUAAUARAUITILNNTEY UNITUAAAUAAUIALN

4 o

nsuansianunlnadrAyialuanszdrAny vranisuansanunfinniduludes wazdinisuanang

TR LNTINAINAIILAD

24
=

M v . aa a o
yla (Inoperative) e uns i fUeUn

o o

(2.) fueynaunningainisldiady

1
a d’g v 1 a a 5 ' o o o v
@umﬂmmmimmu‘ﬂmmmyimum WANLARNLNATUNTEARINTITNN aamamﬂumﬂmmmm?m'lu

@ a

Founynayntesans AUl LS wu nstiginamanasiusnidandryneynntasainislidniag

v o q

|
o £ o A %

auae nralaalfane Aaed 9 ATNNINE11R9ANATUANINTa I NINAR AU dTY YN

D

1%

aun1Tagain1sldiieAulala (Inoperative) Wagangwnanlaanasiueniandnyyn

q @ v o

=

o ¥ 57 v < a A tdl ) I dl IS a o‘ndl a o
@um&mimmmiﬂuum ‘Ll’ﬂLV]’Q"\]'Nﬁ'ﬂLﬂuﬂ@mw@WWWMNW?JMH\?NWQMT]’]?OAV]HQL@ﬁﬂ’]’]llﬂ;l]ﬂW‘LWﬂN

3

1% |

Fynuneunyinnainis Tnannsaziaeninisng - nandoyeyn viw duasnisusiesivaymyrtnnainis

1% a o

mudtyyreuntngainis wyanisiatatedlunistiudeiananazaeaniandyyeynyinnainis

[

1
o a A

] a‘l 1a = [ o a % a :J/ A 1 1 dgjd
LLﬂzﬁl@N’\ﬂﬂﬁ“ﬂﬂWW’W]@ﬂNﬁﬂuﬁﬁm1ﬂﬁﬂﬂ?ﬂﬂﬂﬁﬁlﬂﬁﬂﬂuu ANADATINTUNARNIEUN A FARA1aENe

HuntsauasiuAavasaanandyniaunylngainisuas waziladyyiayyniagainisgn

andanldingAINANa9eegANINKAs ANaAslJiasnaz ieAun1saandynyreuny1lngainis

wazdnyaynaynytnaainisldisAuldls (Inoperative)

(3) FwpnilildawsadfuRandynyrdynyreynyitanainisdulsd (Incapable of
being performed) nanapatilunstinnszuaunisaynilanainisliannsonaziusialils Tnaana

| =5 o/ = Y o 2 o/ Gl 1 | a 1
dunsiidannasludynieymyitanainisasulddaudeiu vee liiduldauianuisasgivnan 1

1
1%

1 = £ 1 v aa dd’j 1 a o Ul 1
ALAUENNLNNITAAIN LTUAY Lmeﬂmmwuwmm@lummu ﬁqﬂllllﬂﬁ‘qﬂ{]LW@VIV]’ﬂMiN@’]N’]?ﬂ

o o

i
duRaudyyrdynyreunyringainisiuldes1atinianias AradaaativAunudynyn

ay1taaans i 1y nednednniseAnldaraainnisayytagainisgaiulld aniuiaiiunng

o v

aynylnainisa¥isaonuliazaanungfinam nasaaendiATTIAreseyn lanaInIsazdnud

1
a ¥ % | o/

AN dadranaiianaldnaniiadndalaila wnnnnliliawsad Jumaudoynydoynyn

q v o

N
=
30

v

ayytesanIsuls”

>’ Downing v Al Tameer Establishment and another (2002)
*® afade gassounnmiael d1auda 1Faassn 6 wii1117-124



44

3. MstAuldfyanayuinaaInig

o = o o v Y a A |
ANUANLATNN WA A5y (Freedom of Contract) gUubuzeensseiudefininnetly
= 1A dl o A ¥ o A o
wsnnresafininlunimazanasiuaen linssuauniseysr lnnain1sduneidunssuaunisssiy
¥ a A dl o £ = dl a dgj ¥ = dl a dgj L) Y a
dafninniaaen ivesziudefinanniinduuas vrenelanaiulusurianununisindainim
pananqliidingnszununismianisaiadudalunisssiudeninmnszuanan teudlnaaninananng
aynnlanainisazdaniuenmausniiudaszannassnsmialuFesinaafunisaiiunszuau
a dl v Y A ¥ =< ¥ o A v v o 1% o
Rarsuniesziudeninanld sandentseanderiuuavsedeisduls o 16 mundn “Competence -

1 o o

Competence” uwsayp1lnnainisiesildfianuiatsdunisainnguune’la o NazeanAiteduli

]
1A = !

TG v o ) Y a a ¥ o Y a o %
AnwnndHudedyyraunntasainistaaindennanliflasadsasa Tiidafininnauniidng

a u

NITUIUNTEUYINAAINNT

A~ NN o o ¥ a a Y ia ; Ry
WWaRNN19TEH Y Q,Ityﬂmétyﬂm@@ﬁﬂﬁﬂmﬂuwﬂwwwﬂﬂﬁmﬂmrﬂ@maLLm @WW’]VWJWH‘WW@\‘]

Aaugainnisaziintadyynaunninnainis aunsanazivAuansniudynyilalaenisiesas

1 '
o = .

ANNNTIENARANNANANY TN N17eanANEaNFeNI1 Anti-Suit Injunction 18 Balmeialluda Anti-

' 1
o o a

Suit Injunction ifluAdsiieaninumialunisfazgfinszuaunisle o) Nazanfiunissallluauiany

aziinTuluA1a T9n175e910meAIaaNANEY Anti-Suit  Injunction 3 @nuNInFRTEsRANE
14

nalulszna vrasariasiglszmants auagiudnistrdanininldesansdadaduiunisdn

| o :J/ a 49{ dl ] :l/ ] a o ai 1% aa o uI/

dudnynreynilnnainisiu atundiauile Aradutanianuianas ldgaafitaluniseanands

Anti-Suit Injunction i

winnnslfAudaemaaannA1alagnisannAide Anti-Suit Injunction #lEsunnsen sy
fomm%\iﬂgum’mmﬂiummmmﬂ@zmﬁ warnguNiesendnalseina 11 U New York Convention
1958 11A91 2 (3) 7 Teye®an “...The court of a Contracting State....shall, at the request of one
of the parties, refer the parties to arbitration, unless it finds that the said agreement is null
and void, inoperative or incapable of being performed...” e luN1m1 8(1) 289 UNCITRAL
Model Law #3alunnmsn 9 184 the Arbitration Act 1996, Section 3 and Section 206 of US

Federal Arbitration Act 111611

A1AQ Anti-Suit Injunction Brsuldlunguszinanldszuunguniaaandszinedl (Common
Law) TnaAnaazldAd Anti-Suit Injunction ulAsesiiaiiedeliginanginisanfiunisle - la

drazilunnsfiesanseralusndszina sanllfennsldisciunisnaudeiinan ey lanainis



45

o 1

aa A 1a [ I dI QAQI = 14 o ' ¥ a o qI/ L4
UL ﬂ@'ﬂﬂ’mﬂ’m@J‘WW'\‘V]EJ’]EII@fislWﬁmu\‘liﬂﬁ‘wﬂﬂﬁ‘t‘]_lquﬂqﬁ‘l,??;lﬂ?ﬂ\‘]G’Nﬂ@’mLL@Q AaRIANANES 19

vgjﬁwquauﬁmmﬂﬁmiuﬂ%mﬁ%ulm (Anti-Suit  Injunction) #3aszdun1sNa1Tu LA {RER
1’4 . . . . . = dgf o o° [ a Qa‘/ @ alai
ayuun1mra N9l (Anti-Arbitration  Injunction) dsius)uatiiaaasdiuiuuuaauAniiunsiin

AaseeNIsinEangIuIaresnuld duiunsainaaiudinuduesdnsniienguianinngunng
gndeslunisiaisananiy o InednglscasdnanueaA1de Anti-Suit  Injunction 38 Anti-

. . . . zd a dl 16 ¥ (-3 Y a ] = [ ¥ o a v Y
Arbitration Injunction um@m@u@ﬂL@ﬂaimluﬂ?mumwwmﬂmqmeﬂu 1®?UHW?W@W?GAW?$QU?I®

a

Annlaavdagauuinnauilanuaaeu deazdenaldaaaiiadoyvi lun1stdsAuAfndn unnan
v a 1 1 o ¥ A 1 2 % A =l 2 ng A o 1
AadusaLAarniigaudauduirTe ldaanndasiu virenadad uduilasaninains uazioan laela

Al

3.1 MAUINITURIUUIANNAAYRINAN Anti-Suit Injunction

a

walinlugaesiueAnIss N ALLU A lusTLLNgUNNBTR9auT TRy 19NT wldRnInazldnn
o ad sy o WO o - G P AN TV
asfiudnlunsainiiadefininszudneiuay Meaeshagniununaztidafinandullidngnszuaunis
v v A A S a = v o o
srdudanniningaynyrinnainis nanaaatdunsalnginindanugnwuiunndoon

u

o

waunImnannIg (Arbitration Agreement) weitsudazinisanasiuaangans fildnaiunisaningns

o

4 1) ¥ 1A ° ¥ a % ' =2 A1 Y g S o 1 Y A dl 1 1%
WWQJLLNSLV@WW’WWL’WJ‘ﬂWWWVIVLﬂﬁ‘ﬂ\‘]i“ﬂ\‘i[ﬂ‘ﬂﬂqﬂ ﬂQLLNQW"lI@‘W‘W’WIG’W\‘Iﬂ@’]'ﬁZLﬂuﬂ‘ﬂWW’WIW@ﬂuﬂ’]ﬂlm

o [ {

111A2894 10Uy TAEANI9ARIN d1a R TUE291981AINA ANANEIIINNINLANTUAZAN

Q a

o o 1 o = dqj 3| o v a A ) ay a 9 !
ANIAUTUITENINNU TmﬂuLu@mLﬂummﬁﬂmmmﬁiumimﬂm@wmwiﬂLmqm‘zmummwm@

1% ¥

i DedniudennashdadunguniaduinaadesiuanasuFauiasaaatiiuiies (Public Policy)

Y o

tnamfinanelunn Waters v Taylor Neindaulutl a.A. 1807 lasndudn dannasiaziauadannin

Y 1A 4 o

£ v 1
TaumyrTagainisianisganaidu ldgnwuligininasdestndannindusdaayytannainisids

u

naunazduIgnIzLIuN1929364

] o

o = o = o = ~ = o
N"ll‘ﬂﬂﬂLﬂﬂ\?ﬂuluﬂﬁxL@uLﬂﬂQﬂUﬂ"lﬁ‘Lﬂ?ﬂUL‘V]El‘]_lﬂﬂﬂqqﬂﬂqﬂmm'ﬂ\? Q_,m&l’]mémgﬂm&lmn’]?

o

(Arbitration Agreement) ﬁumﬁmmam%ﬁuﬁugmmmﬂgum&am%uuwmu ANaENLIW N19a8N

q

1 v
° o a a o

. . . . A 6 va & p A s a
ANAY Anti-Suit Injunction LW@IMNﬂ’]?Hlﬁlm‘z‘]_l’mﬂﬁﬁ‘wfﬂ’]ﬁ‘mwmFi’m @zﬂmﬂuﬂ’wﬁl’]ﬂ]u’&%ﬁﬂu

q

1 1 v
o

Wugurevenaunediuans lwnisdndanszuauniseAisssuneAavTe ll Bednsdunuguilaiy

he

&9

n1sfusaslnade 6 wilv audnyyrdndenistndesdniuyreruiaziatnandunug u® (The

> The European Convention on Human Rights Article 6: Right to a fair trial
“1. In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial
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tribunal established by law. Judgment shall be pronounced publicly but the press and public may be
excluded from all or part of the trial in the interests of morals, public order or national security in a democratic
society, where the interests of juveniles or the protection of the private life of the parties so require, or to
the extent strictly necessary in the opinion of the court in special circumstances where publicity would
prejudice the interests of justice.”

* Anagnitu 47 mAaunTnannmelsl Tnefinsacunuiileduii 4 woAanneu a.A. 1950 uariinailsdul4lud a.d. 1953

® Thomas Raphael, The Anti-Suit Injunction, Oxford University Press, 2008, p.48
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6 Gary B. Born, International Arbitration and Forum Selection Agreement: Drafting and Enforcing, Kluwer Law
International, 2010, p. 117

® The Hague choice of court convention, formally the Convention of 30 June 2005 on Choice of Court Agreements
is an international treaty concluded within the Hague Conference on Private International Law. It was concluded in
2005, and entered into force on 1 October 2015

® New York Convention 1958 Article 2

“(1) Each Contracting State shall recognize an agreement in writing under which the parties undertake to

submit to arbitration all or any differences which have arisen or which may arise between them in respect of a
defined legal relationship, whether contractual or not, concerning a  subject matter capable of settlement by
arbitration.”



48

2 Uszinnaes Anti-Suit Injunction Tuszuuaynninnainis

A149 Anti-Suit Injunction Hluuetlszma®nguunaitladesliriagaiuisnesnAide Anti-

Suit Injunction ¢ Deudiszimarasnuazlildaniunnazdinisaiiunszuaunisaynnlnnainis

¥

(Place of Arbitration) finan Tasmnneaiudidrynyrayytasainisniualdisduliuie Aa

v o

elaNd1u19098nANES Anti-Suit Injunction Tezdunszuaunisiiansn’le < Deudinszuauniansnn

'
o

TuazAnduNIIaguaNIIABIuIATeANAAIN G9lunszuaun1senynnaaINIIAN4Y  Anti-Suit
Injunction a1aldidunnnsinislavivinanisaiuayunszuaunisaunIngainig wsatialisyiu

nszuaunisanyn lanaInis liduiu feAnaaziardeiiaaiu Anti-Suit Injunction 1uilsznnslaiu

1
g

agnIgnnnlainistiuaifessamaliiidadulsznisie (1) inastiupifesdeniaivalimig

o AJ = 1 o nI/ . . . . . d’ =
sefunszuaunisaununlnnainng deanaanladnduaAnds Anti-Arbitration Injunction T9AaALH
Ardssananlagiinmnlisesntsliinszuauniseuanlasainissiasigatnamgnasin lidnyan
autyn 1R aINI9 (Arbitration Agreement) tHuaynRuA INNgUNNe iWuliiAya1euny1tnnainis

¥
' =

FENINGRNIN nTedryryraynyntaganigllatnsnieAnldls wseadewniny Lamuimﬂu

a

o

vauimaasdyrayyrtagainis udu (2) nsdudnfessaifielfeafiidesziunsruou
Aarsunaesmna tnaliaaliiudedanfesiy o 1iWansun wieldaadAdssiniiens Feandd

Fnds Anti-Suit Injunction Aewdunsdifinisinnsfiusnfessamaiie liaiagedefinandundyulily

nszuaunsautyr lnnaIn1snNdtyny1eun InnaInig (Arbitration Agreement) NHHAAN1Y D
(2.1) AR99£3UNTEUIUN7DUEY1 IMRNAINIT (Anti-Arbitration Injunction)

ananwuzialdueniudneynlnnainisseamuzeyyiagaInIslsuIanasnan s
v a 431 dl o o v A d‘d ! o

wazfnduauailyninaaiuwngIuIaeInuesld weenzandinan Competence - Competence
1 Tuans1e1014NITenand Arbitration  Act 1996 aziinald1iaAy A1auMIaAnINTaIIENT
a dl dl 4 | o Z: | =
wergnnaniaaanazida ldunsnugeluszudaenszuaunisauyainnainis dvduninlud
o o = a4 a - | = Y
neunangIundnauIiaaneiarigaldemiadn ayytagainisurenmzayytngainisbé
nsziinigle o usunavseldnniunisle o ndesenguuialaedauds mauisansaeinndns

[ 1 dl v o a dl v Y
%13JLmﬂiﬂmwmumzmumﬂm | °ﬂerﬂm:métyﬂm]‘mma‘?:mwmimmLuumﬂwmzqm@

* nuantaunnlafaINITUieanIIe1ai1anT Arbitration Act 1996 Article 9(1)



49

Annag wAnINAnanguud1il AaefaiinisnenneueynlngaIN1sUTeNIN SN UANT

21192930 U IBANITIA

ANA99duNTEUUNI9a YY1 IRBAINI3 (Anti-Arbitration  Injunction) # A1aanade i lugans

anwzAe gudanszuduniseunyinnainis nie nasluldnisfusesuna@annaeg

v o Y

ayny1teaInng nelddeiisdude 2 (3) aydoynyn New York” Mflunisanidunannenaliaasidn

= Y o

Tlunsnusenszuaunisayyinaainis nanamalunsiin Jwenvinlddynieumyninnainisiuiy
C

q

v ]
%

Tuae vseldiAv s weadwnivin T ldanunsod jiRnndryayniuld defreaamsnaaiunsl
i dtynunay1tanaInis (Arbitration Agreement) llduatiasdy nudlananalluidanau
wii Inaanaarlidedatinanllszivinaeynyinnainis udriaeiasliunszuounan s uasl
o Aa Z’/ a dI oI/ % v b3 aa 1 o % o aI/ o

AN lilauduneulng delnevialiudorasacldnaniaatnercdnszdslunisaanadassiu
n3rUIuNI17auey 1 InAaIN1e (Anti-Arbitration Injunction) Iaaflaqiiunguniuszudstlssineuay
ngunggesustszmaliinienannisaes detivAude 2 (3) audtynyn New York # 14 ieAy
ANEILTUAY A9DEN9LTW UNCITRAL Model Law 7R3 8 (1), Arbitration Act 1996 194 #%91°%

BIUNANTHINTY 9 (4) wazweza Tty aAeunN InAaINIg W.A. 2545 11men 14 iusu

=

lunsainginanldnnasivazsziudeannininanszuaunisayny1tnnain1suda waiians o

D

o

ANaNANAITEIUNTZUAUNTaYY1IARAINIS (Anti-Arbitration Injunction)  teafieia lddnangIun

49

1
Al

o = dl o z 3| A Y o o M v A a a o 24
doauiaananazagllfan dygrewnlanainie dwiluluwe veeldiedulald viedmaninly

lafannsndJuAniudnyayntiuld (null and void, inoperative or incapable of being performed) 4

V1A 4

a , X a P Y 68 1
ﬂq?ﬂ{] L@ﬁiNIMﬂWWqV]Laﬂqﬂﬁzuquﬂq?fﬂwﬁyqimﬁ]@qﬂ’]?u@’]qLﬂﬂm@mm’]ﬂﬂqiﬂﬁﬂqﬂﬂ?zﬂq? b7 1d

u

(n) Lﬂumisﬂ’]ﬂuﬁuﬁmaﬂmm@gzﬂfma&mﬂgqﬁquﬂ (New York Convention) §1#191 2 299A

' A ddl oo a 1 _{ v a ¥ '
Tae 1973m 3 NA19AR Lﬁuﬂﬁ‘m‘ﬂﬂqﬂLLWQ?ﬂ@NWﬁﬂiN@Q%@WWWW1ﬂL"ll’]@jﬂﬁ‘:ﬁ‘]_l'luﬂ’]ﬁ‘ﬂ'ﬂ\‘i

=

aunyrlnganisiaeliidrdesnidula ) lidruranszinlsd AsdedunisdJiasuaurednynn

]
a v ¥

a1 tanaInis w1 dennanAInantetlureuianresleaNnIn NAedIgnIzuIunIg

1
A o a [ = o

auy1lnnaInie TenatesnienigazilaiusnsdilunisdjiRninendayny vieaudduymyile 7

v o

o

BIAEINARINNIAT) 60 BYATYINTUABUUITI AN UNIEAUTATYTY1 A.A. 1969  (Vienna

o (]

% David St. John Sutton & Judith Gill, Russell on Arbitration, 23 nd Edition, Sweet & Maxwell Limited, 2007, p. 375
* New York Convention article 2(3)

The court of a Contracting State,....... shall, at the request of one of the parties, refer the parties to
arbitration, unless it finds that the said agreement is null and void, inoperative or incapable of being performed.
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“....Each Contracting State shall recognize an agreement in writing under which the
parties undertake to submit to arbitration all or any differences which have arisen or which
may arise between them in respect of a defined legal relationship, whether contractual or not,

concerning a subject matter capable of settlement by arbitration....
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....The court of a Contracting State, when seized of an action in a matter in respect of which
the parties have made an agreement within the meaning of this article, shall, at the request of
one of the parties, refer the parties to arbitration, unless it finds that the said agreement is null

and void, inoperative or incapable of being performed....”
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Enforcement of Foreign Arbitral Awards : New York Convention, 1958) [%x‘lLLlﬁif)Vu‘ﬁl 24 fugneu
A.A. 1975 Imﬂﬂgummmlummwmmﬁmﬁ%ﬁaﬁumﬁfamiwa&mimammﬂé’uﬂ' Arbitration
Act 1996 ?ﬁlwﬁﬂﬂgﬁmmﬁmﬁuﬁﬁq Anti-Suit Injunction Htl31N7aERIN HIM9T 9 BBINGUN
AANANT AN “Section 9 : Stay of legal proceedings.

(1)A party to an arbitration agreement against whom legal proceedings are brought
(whether by way of claim or counterclaim) in respect of a matter which under the agreement
is to be referred to arbitration may (upon notice to the other parties to the proceedings) apply
fo the court in which the proceedings have been brought to stay the proceedings so far as
they concern that matter.

(2)An application may be made notwithstanding that the matter is to be referred to
arbitration only after the exhaustion of other dispute resolution procedures.

(3)An application may not be made by a person before taking the appropriate
procedural step (if any) to acknowledge the legal proceedings against him or after he has
taken any step in those proceedings to answer the substantive claim.

(4)On an application under this section the court shall grant a stay unless satisfied that
the arbitration agreement is null and void, inoperative, or incapable of being performed.

(5)If the court refuses to stay the legal proceedings, any provision that an award is a
condition precedent to the bringing of legal proceedings in respect of any matter is of no

effect in relation to those proceedings.”
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p.302
’® Arbitration Act 1996 Section 2
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Northern Ireland or no seat has been designated or determined —

(a)sections 9 to 11 (stay of legal proceedings, &c.), ....“
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“Article 1

1. This Regulation shall apply in civil and commercial matters whatever the nature of
the court or tribunal. It shall not extend, in particular, to revenue, customs or administrative
matters.

2. The Regulation shall not apply to:

(a) ...

(d) arbitration.”
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’8 patrick Boylan, West Tankers' legacy; Procedure & Practice, The New Law Journal/ Volume 159/Issue 7362, 27
March 2009
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Review, 2009, p.1
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“This Regulation should not apply to arbitration. Nothing in this Regulation should
prevent the courts of a Member State, when seised of an action in a matter in respect of
which the parties have entered into an arbitration agreement, from referring the parties to
arbitration, from staying or dismissing the proceedings, or from examining whether the
arbitration agreement is null and void, inoperative or incapable of being performed, in
accordance with their national law.

A ruling given by a court of a Member State as to whether or not an arbitration
agreement is null and void, inoperative or incapable of being performed should not be
subject to the rules of recognition and enforcement laid down in this Regulation, regardless of
whether the court decided on this as a principal issue or as an incidental question.

On the other hand, where a court of a Member State, exercising jurisdiction under this
Regulation or under national law, has determined that an arbitration agreement is null and
void, inoperative or incapable of being performed, this should not preclude that court’s
judgment on the substance of the matter from being recognised or, as the case may be,
enforced in accordance with this Regulation. This should be without prejudice to the
competence of the courts of the Member States to decide on the recognition and enforcement
of arbitral awards in accordance with the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, done at New York on 10 June 1958 (‘the 1958 New York
Convention’), which takes precedence over this Regulation.

This Regulation should not apply to any action or ancillary proceedings relating to, in
particular, the establishment of an arbitral tribunal, the powers of arbitrators, the conduct of
an arbitration procedure or any other aspects of such a procedure, nor to any action or
judgment concerning the annulment, review, appeal, recognition or enforcement of an arbitral

award.”
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prejudice to the competence of the courts of the Member States to decide on the recognition
and enforcement of arbitral awards in accordance with the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, done at New York on 10 June 1958 (‘the 1958 New

York Convention’), which takes precedence over this Regulation”
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 New York Convention Article 2(3)

“The court of a Contracting State, when seized of an action in a matter in respect of which the parties have
made an agreement within the meaning of this article, shall, at the request of one of the parties, refer the parties
to arbitration, unless it finds that the said agreement is null and void, inoperative or incapable of being performed.”

* gnsrsniigamna iinluniAzes New York Convention 1958 tila 31 unsax A.A. 1969



70

nanataaagtludn Daud seifauanninglsl wwan 1215/2012 Raaiy lwasIwIanis5usey
wazil AuAINAIANINE TUARwNIwazNIEaTE (Council Regulation (EC) No. 1215/2012 on
jurisdiction and the recognition and enforcement of judgments in civil and commercial matters)

(recast) azflapsdnannisn lldisAunsnseR  TnnaInIg uAlaRaWITeIARNNINAFBIN1372 iU

a

dannninenisayyianainiseudyaynenyny1ingainig (Arbitration Agreement) tiaslfiunis

%

ANATEIAINAYATYTYN New  York 1958 naapailszimaaniinaninglslle Miduniaves

q Q

o

audryry1 New  York 1958 dszimatiudasgniulunisseanfuuazivAunisnindynyn

9 o

a1 1MRaINI3 (Arbitration Agreement) AMuANNLA 13 luaudtyy1 New York 1958 @aanasia

T Ll

nn9alsAudnyey1eyynIneannis (Arbitration  Agreement) luauninglstiaruuiuauninay

A mfudszmaanndnanningleliduniAvesandyoyn New York 1958

5. msivAvlddyanaynilagaimsluanizaisnn

anigauizni i lidnetunisdnduniAunendoyn New York 1958 iadui 30 fuenew

o

1970 Tagrnajniresanigaininilddandn”auduscunla.A. 1985 DepaudiAnaednis
dnentfunisididluniAdn deduntsafreacnnudueuliiuulauisvesiglunisaduayunis
aynytagainisiasianizatnegisluse A g™

o Y o o

Tnannuuraituatadaneaidnesinaadunisaun innain1sildiiesulugnisainife
bl a9

q

2
o o

Federal Arbitration Act 1926 %qLﬂuﬂgumﬂﬁ'ﬁmmuﬁﬂumm“gm@ﬂmq (Federal Courts) ua¥
A1aNa3g (State Courts) Aaunludui 31 nINgIAN 1970 g sl iy Tnefadenily
“NQA 2 31698 Convention on the Recognition and Enforcement of Foreign Arbitral Awards
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1mel Federal Arbitration Act 1926 lugaunin sud luiuiAuisasziaanlaadaailfa

# Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985).

¥ “ps international trade has expanded in recent decades, so too has the use of international arbitration to resolve
disputes arising in the course of that trade. The controversies that international arbitral institutions are called upon
to resolve have increased in diversity as well as in complexity. Yet the potential of these tribunals for efficient
disposition of legal disagreements arising from commercial relations has not yet been tested. If they are to take a
central place in the international legal order, national courts will need to ‘shake off the old judicial hostility to
arbitration,” and also their customary and understandable unwillingness to cede jurisdiction of a claim arising
under domestic law to a foreign or transnational tribunal. To this extent, at least, it will be necessary for national
courts to subordinate domestic notions of arbitrability to the international policy favoring commercial arbitration.”
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¥ Chetan Phull, U.S. Anti-suit Injunctions in Support of International Arbitration: Five Questions American Courts

Ask, Journal of International Arbitration 28(1), Kluwer Law International, 2001, p.23
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% fatiepdinuafuAnda Anti-Suit Injunction azifluAin@urasAagrasnizesanigaimisn ﬁﬁlqﬂm@qwﬁmhmm%”g@L;ﬁm%
iR namuiesd eutirnaaaniy 11 Circuit

8 Arif Ali, Katherine Nesbitt, Jane Wessel, #14uga 15902507 81

% Lmeﬁm:‘Fﬁwﬁ A1aluiem Third Circuits, Sixth Circuits, Eighth Circuits, and D.C. Circuits 11114 lun1sAansainesn
fndslaisufias viseAndsdnmingad ( Anti-Suit Injunction)

! GENERAL ELECTRIC COMPANY v. DEUTZ AG. (2001) “....Res judicata is commonly, and properly, pleaded as an
affirmative defense in a second suit arising out of the same injury. Only in aggravated circumstances may the court
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N2eNUNIEINAUARLIELNEANE19UE UTDLIABIUA mmﬂmﬁgmﬁm ANAYAIAZ5UTRIAN A9 TH T

a9 viraAd9anmnean ( Anti-Suit Injunction) AMNNFagLe

1
| a A

2. uuILasHeN“(The Liberal Standard) wwaAniidaiunuaAaitlandn uaztinneungn

d1mFunisfiAraanigeininiaziuses Adeliiudes wreA1dednuunean ( Anti-Suit Injunction)

Tnefag1aARNINEMRLUIARRNN IE ARARTZUINN Kaepa, Inc. v. Achilles Corp. (1996) lag
a dgj v dl o a 1 . . . 1 A =

waAnRaziduldAnannisiansaunes1ausssa (Equitable Consideration) nanaAa ¥NnAN1g

Wm%’méf]Lﬁummum@m%ﬁmﬁmLL@ﬂum@ A9 TZNANSANAULAY ANAANTFALNTNIAENAN TN

[ a

| ado o ' o . o a ) & ' a
AIAANNNN QﬂqLuuiﬂluﬂ’]@mqﬂﬂﬁszﬂuu Lﬂuﬂ’]?ﬂ@lulﬂﬁﬂ")’]mﬂﬂﬂqu‘wﬁﬂlﬁﬂuﬂqﬁ‘ﬂ@ﬂqﬁgLﬂuﬂrJ?

Yy a0 v

(vexatious and oppressive), ilun1sg19aus (duplicative), tun1sissdannlianandn (delay), e

v a A ¥

WA 1Eanainldailu (unreasonable cost) W3aaziflunisnaldfiinnsiAAFRAUT AT A LAY

(conflicting results) wrals Feuinddeiiaaseisznislaiinauuds Araanigaininifinieniay

1
o o O 1

Fusaamdelusuiles vraAdeanuinaai (Anti-Suit Injunction) taaaialuanildiunnalunig
FUTRIANEI91 “that allowing simultaneous prosecution of the same action in a foreign forum
thousands of miles away would result in ‘inequitable hardship’ and ‘tend to frustrate and delay

the speedy and efficient determination of the cause.” fanluAR Affymax Inc. v. Johnson &

g
= o v o o

Johnson Tisadwlud 2006 laenflupdfiAenfiunisfadunia &eynunayynImRAanNIg (Arbitration
Agreement) IngAnalitinnann1suUaLa3Hen (The Liberal Standard) i luntsfiansaunfusesAnds
Anti-Suit Injunction Tmﬂﬁm&;m@d’] “...an anti-suit injunction is proper when allowing the two
suits to proceed would be "gratuitously duplicative.... " Fariu mnanalalduuaAn uaLEa ey

=

(The Liberal Standard) # azilanianandnlunisignninazlffunisaudfniuninisiasaalidia
Fusaamdeliiuies visaAdearmiiaan (Anti-Suit Injunction)

3. wuane@nenans’ (The middle-ground standard) wuanneifeladnidunistinden
3 2 a :’/ ¥ ¥ 97F o o v a =
daferetuuiAnTadaalult1afunnsandnfaeiu Inardndulumsd Quaak v. Kilynveld Peat
Marwick Goerdeler Bedrijfsrevisoren (KPMG-B) (2004) Taananq91 wualastien (The Liberal

Standard) TAaudrAny luguueslwdsseudnlszmadaniuliuazariaaisuansenuaedanis

presiding over the first case anticipate the second by entering an injunction against initiation of further
proceedings; the tendency to issue such injunctions should almost always be avoided.....”

2 LundTnuntions maluam Fifth Circuits, Seventh Circuits, and Ninth Circuits 1114 lun sfansunaenadaliiuiias
viaA1dsauinemAd ( Anti-Suit Injunction)
% uuanneanananeil araluiaem First Circuits, Second Circuits 11114 lunsfiarsaneanandslaisuiles visasdssdnuinana (

Anti-Suit Injunction)
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5509/ 49 Anti-Suit Injunction TuN9ANNFNT LTIl ATIAN RS Anti-Suit Injunction 284
ﬂ’]@ﬁfumﬂﬂm‘wuﬁqLﬂlmé’]m@ﬂjfa\iﬁ’mﬂixmﬂ%uiﬁ “....The exercise of that power must be
tempered, however, by the accepted proposition that parallel proceedings on the same in
personam claim generally should be allowed to proceed simultaneously. The decisional
calculus must take account of this presumption in favor of concurrent jurisdiction. It also must
take account of considerations of international comity.  After all, even though an international
antisuit injunction operates only against the parties, it effectively restricts the jurisdiction of a
foreign sovereign's courts.... We reject the liberal approach. We deem international comity an
important integer in the decisional calculus and the liberal approach assigns too low a priority
to that interest....” m;l'wvl,sﬁmml,uqﬁmﬁﬁiﬁlﬁqLLmﬁmmmﬁmﬁﬂu (Conservative Standard)
VU Tmﬂ@%mﬂdﬁ'ﬁmﬁuuqﬁmLmuw%ﬂﬁﬁﬂmﬂmﬁmméﬁﬁtyﬁuﬂiuﬁuﬁmmmémwm@
LAZAINNENF B LTI AN NN winauld @ FpaudAnyiunantlasiunisfiasias lusneiseine
Weafedesnisianou viaetszand vidailunisiesfessniuanlusnsdszmasuiilunisldans

Tnerlaigasn

Tnarnalunaildlaueuuanieiimaasididuuunlunisiansnnsnds lisudles viesds
auaAd (Anti-Suit Injunction) e ArsdasRiansaintladestan avianng (the totality of the
circumstances) L‘ﬁ@‘ﬂ@ﬂﬁ’]'&;\‘i “....Instead, we hold that in every case a district court should
examine the totality of the circumstances in deciding whether a particular case warrants the
issuance of an international antisuit injunction. If, after giving due regard to the circumstances
(including the salient interest in international comity), a court supportably finds that equitable
considerations preponderate in favor of relief, it may issue an international antisuit

. . ” .‘3, dgv ¥ o 1 d's; (-1 a o -dl
injunction.... uﬂﬂ@’]ﬂuﬂqﬂluﬂﬂuﬂﬂiﬂﬂﬂ[5]’3@8’1\‘11/]"]]'ﬂLVI@@?QLL@Sﬁ@@ﬂ’I’Ju°'| (other Facts and

'
o

Factors) NAastunilszneunisldnasntiainaiands Anti-Suit Injunction tau™

* Quaak v. Klynveld Peat Marwick Goerdeler Bedrijfsrevisoren (KPMG-B) (2004) “....In the course of that give and
take, the presumption may be counterbalanced by other facts and factors particular to a specific case. These
include (but are by no means limited to) such things as: the nature of the two actions (i.e., whether they are
merely parallel or whether the foreign action is more properly classified as interdictory); the posture of the
proceedings in the two countries; the conduct of the parties (including their good faith or lack thereof); the
importance of the policies at stake in the litigation; and, finally, the extent to which the foreign action has the
potential to undermine the forum court's ability to reach a just and speedy result.....”
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drynyrannyntagainiessudnslszima Annagnialaudaninusininngunigatiunasiu daiy
UANNI2LANL New York Convention 1958 waz UNCITRAL Model Law fldfn1suisuanasning
dyaunaununinnainisnialutlssine Audynyrayyilanainisszndngtszing 1iasannis New

York Convention 1958 a8z UNCITRAL Model Law Iaainansnafldiisduiuniseumgnlnnainisng
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Annnnaullidngniseynyanainig wse Atuutinly Article 8 s UNCITRAL Model Law 719

Aragagnnanllidignisenyiinnainisiiednisfesaalunsiindnisazsiindadyyn
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au1tRsaIn1g wagAnIndastuAfavaasamialidind1dutuallinig taanszuounig
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ayny1tagaIn1sreslssmaanninandaun I lugduuunlaun

- ﬂgm\l’mﬂ’nméa&lﬂmfﬁlmﬂ’]iﬂm\‘]ﬂ'a‘xwlﬁﬁumm (The Commercial Arbitration Law of

o o

Kingdom of Cambodia 2006)” lun1ms1 8 AuannistieAudtyIauy 1 tARaINITIIH UL

* New York Convention Article 1

“This Convention shall apply to the recognition and enforcement of arbitral awards made in the territory
of a State other than the State where the recognition and enforcement of such awards are sought, and arising out
of differences between persons, whether physical or legal. It shall also apply to arbitral awards not considered as
domestic awards in the State where their recognition and enforcement are sought”
UNCITRAL Model Law Article 1. Scope of application

“(1) This Law applies to international commercial arbitration, subject to any agreement in force between
this State and any other State or States.”
 THE COMMERCIAL ARBITRATION LAW OF THE KINGDOM OF CAMBODIA 2006 Article 8: Arbitration Agreement

and Substantive Claim before Court

“A Court before which an action is brought in a matter which is the subject of an arbitration agreement
shall, if a party so requests not later than when submitting his first statement on the substance of the dispute, refer
the parties to arbitration unless it finds that the agreement is null and void, inoperative or incapable of being
performed.
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- ngunieniseyy1innaIn1sresdszimAnaLe’ (Arbitration Act 2005) luNm31 10 X

o o

wannisisAudrynynayauninsaIn1swmiendy UNCITRAL Model Law Article 8 wiufiu lng
nuualiAasessnueaf (Stay of Proceeding) wazdsginamnauidngnisaynnlnnainisidu

widryryrayytanainisiiluluae viamaiudn luidannanaudynyiayyilanainisiina

Q9 v Q

Tnenisnataazdsdnniieni AraarnnsaninuaReulele o liniuiieiaiuannas Tneginan
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azdAastuAfessaA1alianiigaanaun g nIntuazafiunisednsle o luduria uas
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nszuaunsauyn ingaInIsaNsnEususaaiunfssa 1A TuszudnanaaiideitiadaAnFas
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waliaunaan L
- nguNNEN19ayyn IRRAIN191998181 93 T UINAUNIMEE NN (Arbitration Law 2016) Tag
nguieieaiunisayy ianaInisresann e instssnaldluium 5 unsan 2559 tns

11 UNCITRAL Model Law sflugununlunisandis deuannisisAudynnawnyningainis

Arualile unmen 10%° Tnafudnnislusigaziaaainui@nann UNCITRAL Model Law nannAa

Where an action referred to in paragraph (1) of this Article has been brought, arbitral proceedings may

nevertheless be commenced or continued and the court shall refer the issue to the arbitration, while it is pending
before the arbitration.”
7 Law of Malaysia Act 646, ARBITRATION ACT 2005 Article 10 Arbitration agreement and substantive claim before
court
“(1) A court before which proceedings are brought in respect of a matter which is the subject of an
arbitration agreement shall, where a party makes an application before taking any other steps in the proceedings,
stay those proceedings and refer the parties to arbitration unless it finds—
(a) that the agreement is null and void, inoperative or incapable of being performed; or
(b) that there is in fact no dispute between the parties with regard to the matters to be referred.
(2) The court, in granting a stay of proceedings pursuant to subsection (1), may impose any conditions as it
deems fit.
(3) Where the proceedings referred to in subsection (1) have been brought, arbitral proceedings may be
commenced or continued, and an award may be made, while the issue is pending before the court.”

% The Pyidaungsu Hluttaw (The Assembly of the Union) Law No. 5/2016, ARBITRATION LAW 2016 Article 10: Refer

to Arbitration and stay of suit before court

“(a) a court before which an action is brought in a matter which is the subject of an arbitration agreement
shall, if a party so requests not later than when submitting his written statement on the substance of the dispute,
refer the parties to arbitration unless it finds that the agreement is null and void, inoperative or incapable of being
performed;
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- nguaieniseynyingaIn1sredans1suigdeantiuniduauin  (Law on  Commercial
Arbitration 2010) fnuuaudninusilun1sisAudyyauninnainisliluuin 6° * Gefluannng
= [ o dl 4 o 1 dd‘d ¥ o | [ o
waniunanananaasesdiaaaninisiesiesduiiunisdludyaneuyniangainis

- ngunieniseyninnaInisresasisniglseagylnadszanauane gninvualilu Law
on the Resolution of Economic Disputes 2010 Miflungusiannaiafegtununissziudaininnis

o dimao o dove o o . A . |

wsegnadldldniiunisluas a9ldieduiunisinaindauaznisayyrinnainisdag Article 2
Paragraph 2 “....Economic dispute resolution is the resoultion of a dispute related to interests

by mediation or arbitration that is conducted outside the People’s Court...” wrlsziAne Ay

o o

nasfsAudnyyrenyntnsaInistiu sruunguniengsfudyny1vesansnsuiglszansling
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o

im0 ﬂ?wﬂ\iﬂﬂl‘ﬂ\‘]?ﬁm U AT mmuﬂumim’mmmmﬁ ‘VNLL[?]”IN Law on Contract and Tort 2008

- nguananiseyynIngaInsresansnsuigaulatidaazlsingnin Law No. 30 concerning

49

o o

Arbitration and  Alternative  Dispute  Resolution 1999  TmsiuaninassinasiivAudoyayn

Ay IRAINIIAINNUHIERTUAINA1IUANFI9AIN  UNCITRAL Model Law naname winiflu

(b) where an action referred to in subsection (a) of this article, arbitral proceedings may nevertheless be
commenced or continued, and an award may be made, while the issue is pending before the court;

(c) If the court refuses to refer the parties to arbitration, any decision making before filing a suit relating
to any matter of the arbitration contained in the arbitration agreement, shall not effect to the suit;

(d) the court shall order to stay the suit before the court, if the court refers the parties to arbitration;

(e) No appeal shall be allowed against the court decision which refers to arbitration under subsection (a);

(f) Appeal shall be allowed relating to the court decision refusing to refer to the arbitration.”
% Law on Commercial Arbitration 2010 Article 6: Court refusal to accept jurisdiction if there is an arbitration
agreement

“Where the parties in dispute already have an arbitration agreement but one party institutes court
proceedings, the court must refuse to accept jurisdiction unless the arbitration agreement is void or incapable of
being performed.”

190 a5ade gassouwaael uazanz, nazuaumningeun lanainisstlsamalussuyvesnguilszman e, dninaudeanis

494M,2557, U1 117-119
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anty1InRaIN17199a15190u558eATUS & International Arbitration Act 2012 dtfaAUALATY

o o

ayny1tmRaINI9sEnInalszina’ uaz Arbitration Act 2002 MdtiAuAudtyy1eunIngainag

7~ q @ q

o o o

nalulszina™ dowluugluaigatnain International Arbitration Order 2009 ld1laAufu&nyayn

[

@ o o

ayny1te6aIN199EnIszina ' wag Arbitration Order 2009 M NAUAUAY B IRBAINNT

o

neludszima™ wazluansnsudgialTudd Alternative  Dispute  Resolution Act of 2004

191 Arbitration and Alternative Dispute Resolution 1999 Article 3

“The District Court shall have no jurisdiction to try disputes between parties bound by an arbitration
agreement”
192 Arbitration and Alternative Dispute Resolution 1999 Article 11 (1)

“The existence of a written arbitration agreement shall eliminate the right of the parties to seek resolution
of the dispute or difference of opinion contained in the agreement through the District Court”
1% |nternational Arbitration Act 2012 Article 5 (2)

“This Part and the Model Law shall not apply to an arbitration which is not an international arbitration
unless the parties agree in writing that this Part or the Model Law shall apply to that arbitration.”
1%% Arbitration Act 2002 Article 3

“This Act shall apply to any arbitration where the place of arbitration is Singapore and where Part Il of the
International Arbitration Act (Cap. 143A) does not apply to that arbitration.”
1% |nternational Arbitration Order 2009 Article 5 (1)

“This Part and the Model Law shall not apply to an arbitration which is not an international arbitration
unless the parties agree in writing that this Part or the Model Law shall apply to that arbitration.”

1% Arbitration Order 2009 Article 5

“This Order shall apply to any arbitration where the place of arbitration is Brunei Darussalam and where
Part Il of the International Arbitration Order, 2009 does not apply to that arbitration.”
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Law ( Republic Act No. 876) ldtlsAuudtyareuntagainisnielulsema™
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197 Alternative Dispute Resolution Act of 2004 (Republic Act No. 9285) Section 32. (Law Governing Domestic
Arbitration.)

“Domestic arbitration shall continue to be governed by Republic Act No. 876, otherwise known as "The
Arbitration Law" as amended by this Chapter. The term "domestic arbitration" as used herein shall mean an
arbitration that is not international as defined in Article (3) of the Model Law”

1% UNCITRAL Model Law 1u Article 1 (3) “An arbitration is international if:

(a) the parties to an arbitration agreement have, at the time of the conclusion of that agreement, their
places of business in different States; or
(b) one of the following places is situated outside the State in which the parties have their places of
business:
(i) the place of arbitration if determined in, or pursuant to, the arbitration agreement;
(ii) any place where a substantial part of the obligations of the commercial relationship is to be
performed or the place with which the subject-matter of the dispute is most closely connected; or
(c) the parties have expressly agreed that the subject matter of the arbitration agreement relates to more
than one country.”
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1% UNCITRAL Model Law lu Article 1 (4) “For the purposes of paragraph (3) of this article:

(a) if a party has more than one place of business, the place of business is that which has the closest
relationship to the arbitration agreement;

(b) if a party does not have a place of business, reference is to be made to his habitual residence.”

Singapore International Arbitration Act 2012 Article 6 (1)

“Notwithstanding Article 8 of the Model Law, where any party to an arbitration agreement to which this
Act applies institutes any proceedings in any court against any other party to the agreement in respect of any
matter which is the subject of the agreement, any party to the agreement may, at any time after appearance and
before delivering any pleading or taking any other step in the proceedings, apply to that court to stay the
proceedings so far as the proceedings relate to that matter”

m Singapore International Arbitration Act 2012 Article 6 (2)

110

“The court to which an application has been made in accordance with subsection (1) shall make an order,

upon such terms or conditions as it may think fit, staying the proceedings so far as the proceedings relate to the
matter, unless it is satisfied that the arbitration agreement is null and void, inoperative or incapable of being
performed”
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M1N Alternative Dispute Resolution Act of 2004 (Republic Act No. 9285) section 24 Referral to
Arbitration: “A court before which an action is brought in a matter which is the subject matter
of an arbitration agreement shall, if at least one party so requests not later that the pre-trial
conference, or upon the request of both parties thereafter, refer the parties to arbitration

unless it finds that the arbitration agreement is null and void, inoperative or incapable of
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112 singapore International Arbitration Act 2012 Article 6 (3)

“Where a court makes an order under subsection (2), the court may, for the purpose of preserving the
rights of parties, make such interim or supplementary orders as it may think fit in relation to any property which is
the subject of the dispute to which the order under that subsection relates.”

1 Singapore International Arbitration Act 2012 Article 6 (4)

“Where no party to the proceedings has taken any further step in the proceedings for a period of not less

than 2 years after an order staying the proceedings has been made, the court may, on its own motion, make an

order discontinuing the proceedings without prejudice to the right of any of the parties to apply for the
discontinued proceedings to be reinstated”
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Singapore Arbitration Act 2002 Article 6 (2) “.... (2) The court to which an application
has been made in accordance with subsection (1) may, if the court is satisfied that —

(a) there is no sufficient reason why the matter should not be referred in accordance
with the arbitration agreement; and

(b) the applicant was, at the time when the proceedings were commenced, and still
remains, ready and willing to do all things necessary to the proper conduct of the arbitration,
make an order, upon such terms as the court thinks fit, staying the proceedings so far as the

proceedings relate to that matter...”

o A %

dmfuansnsuigiadtudnistivAudy ey tnnainisianyuznie ludsemaduly
1N The Arbitration Law ( Republic Act No. 876) Section 7. Stay of civil action: “If any suit or
proceeding be brought upon an issue arising out of an agreement providing for the arbitration
thereof, the court in which such suit or proceeding is pending, upon being satisfied that the
issue involved in such suit or proceeding is referable to arbitration, shall stay the action or
proceeding until an arbitration has been had in accordance with the terms of the agreement:
Provided, That the applicant, for the stay is not in default in proceeding with such arbitration.”
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7.1 malsAulddyaaynilagainisluansisusglssanauau

ansnsuiglszanauaunldlidneniiuun New York Convention 1958 iledui 22 unsau
1987 ImﬂﬂgumﬂmF;Jﬁﬂwmiﬁﬂmm”ﬂmmmmim'?gﬂi:mfﬂu%'uﬁﬁﬁqﬁuﬁumiwfyqimﬁ;mm@
1#wn Arbitration Law of the People's Republic of China 1994 (Arbitration Law) Aualgian
FReuFTud 1 fusneu 1995 @”mﬂuﬂgummﬁmﬁ%u‘ﬁmﬂmﬂqﬂimwumqmﬁ (National People's
Congress) kas Interpretation of the Supreme People's Court concerning Several Matters on

Application of the Arbitration Law of the People's Republic of China 2006 (Supreme People's

Court Interpretation) guiiundninausiniiuualaeAiageuisasnsuiglszarauaunaiadnag

it}

ilihszneaunisinduan sandeantueyilngainisluansismigdszanauau Asneeeniuly

naldieAU T ludnEzaee quasi-legislation' visaiflunguniaiiinainnisldauianafinsy

)

2

29318681013 Taendlunisinuuananinusiduiunisfineunisl€iiady Arbitration Law 1994

k4

nsilsAulddtyauneuanTnsainisluansisuiylszanauaulnananaziilunn Article 5

q 49

o

Arbitration Law 1994 AiflnannnsiduiAeaiy New York Convention 1958 feauiuiazninlunsni
o/ 1 a dl 2% o v a o v v 1o ¥

@a&m&mmm@‘W‘W'wmmmmﬁmmjfawwﬁmimﬂmmwﬁyﬂmqmm@ Taaniuualfdrafesldsude
AnnaanagnielidyiaunlnganisdIgnszuauNAITUNT09AA LI ULAATY YN
wmﬂm@mm@mmﬂuiumz Arbitration Law 1994 Article 5 “If the parties have concluded an
arbitration agreement and one party institutes an action in a people's court, the people's court

shall not accept the case, unless the arbitration agreement is null and void.”

1% Zhu Weidong, Determining the Validity of Arbitration Agreement in China: Towards a New Approach, Asian
International Arbitration Journal, Kluwer Law International, 2010, Volume 6 Issue 1, p 44-63
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118 Arbitration Law 1994 Article 26

“If the parties have concluded an arbitration agreement and one party has instituted an action in a
people's court without declaring the existence of the arbitration agreement and, after the people's court has
accepted the case, the other party submits the arbitration agreement prior to the first hearing, the people's court
shall dismiss the case unless the arbitration agreement is null and void. If, prior to the first hearing, the other party
has not raised an objection to the people's court's acceptance of the case, he shall be deemed to have renounced
the arbitration agreement and the people's court shall continue to try the case”

" Arbitration Law 1994 Article 17

“An arbitration agreement shall be null and void under one of the following circumstances:

(1) The agreed matters for arbitration exceed the range of arbitrable matters as specified by law;

(2) One party that concluded the arbitration agreement has no capacity for civil conducts or has limited
capacity for civil conducts; or

(3) One party coerced the other party into concluding the arbitration agreement.”

BArbitration Law 1994 Article 18

“If an arbitration agreement contains no or unclear provisions concerning the matters for arbitration or
the arbitration commission, the parties may reach a supplementary agreement. If no such supplementary
agreement can be reached, the arbitration agreement shall be null and void.”
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Enforcement of Arbitral Awards Between the Mainland and the Hong Kong Special
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Administrative Region”'™ #M1auluiui 21 dguiei 1999 $5M31NNILNINLRAFITNUUSHRING
(Hong Kong’s Department of Justice) fiul mmqwLmeﬁ’]?mﬁ‘/ﬁﬂ?zm‘ﬁuau (the Supreme
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A mFuianuiusiiardasnangunian ldiiAuAunisenmi lnnainisliun the Arbitration
Ordinance 2014 TnanguuiefanaqlFFuansnaaInnuuIe898usTenUIaNslug Uz 121040

Hanen 790109 UNCITRAL Model Law'? fdn17u1A LU 199 UNCITRAL Model Law 0

" Tietie Zhang, Enforceability of Ad Hoc Arbitration Agreements in China: China’s Incomplete Ad Hoc Arbitration

System, Cornell International Law Journal, Vol. 46, 2013
120

http://www.doj.gov.hk/eng/topical/pdf/mainlandmutual2e.pdf iinfaiiiadui 20 naraxn 2560

the Arbitration Ordinance 2014 article 4

“The provisions of the UNCITRAL Model Law that are expressly stated in this Ordinance as having effect
have the force of law in Hong Kong subject to the modifications and supplements as expressly provided for in this
Ordinance.”

121


http://www.doj.gov.hk/eng/topical/pdf/mainlandmutual2e.pdf
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122 the Arbitration Ordinance 2014 article 20 (2)

Article 8 of the UNCITRAL Model Law, the text of which is set out below, has effect—

“Article 8. Arbitration agreement and substantive claim before court”

(1) A court before which an action is brought in a matter which is the subject of an arbitration
agreement shall, if a party so requests not later than when submitting his first statement on the
substance of the dispute, refer the parties to arbitration unless it finds that the agreement is null and
void, inoperative or incapable of being performed.

(2) Where an action referred to in paragraph (1) of this article has been brought, arbitral
proceedings may nevertheless be commenced or continued, and an award may be made, while the issue
is pending before the court.”.

the Arbitration Ordinance 2014 article 20
“(2) If a dispute in the matter which is the subject of an arbitration agreement involves a claim or other
dispute that is within the jurisdiction of the Labour Tribunal established by section 3 (Establishment of tribunal) of
the Labour Tribunal Ordinance (Cap. 25), the court before which an action has been brought may, if a party so
requests, refer the parties to arbitration if it is satisfied that—
(a) there is no sufficient reason why the parties should not be referred to arbitration in
accordance with the arbitration agreement; and
(b) the party requesting arbitration was ready and willing at the time the action was brought to
do all things necessary for the proper conduct of the arbitration, and remains so.”

the Arbitration Ordinance 2014 article 20

123

124

“(3) Subsection (1) has effect subject to section 15 (Arbitration agreements) of the Control of Exemption
Clauses Ordinance (Cap. 71).”
125 control of Exemption Clauses Ordinance 1990 Article 15: Arbitration agreements

“(1) As against a person dealing as consumer, an agreement to submit future differences to arbitration
cannot be enforced except—

(a) with his written consent signified after the differences in question have arisen; or...”
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decision) BN Article 20 (9)

126 the Arbitration Ordinance 2014 article 20

(4) If the court refuses to refer the parties to arbitration, any provision of the arbitration agreement that
an award is a condition precedent to the bringing of legal proceedings in respect of any matter is of no effect in
relation to those proceedings.

?"the Arbitration Ordinance 2014 article 20

(6) In the case of Admiralty proceedings—

(a) the reference of the parties to arbitration and an order for the stay of those proceedings may,
despite subsections (1) and (5), be made conditional on the giving of security for the satisfaction of any
award made in the arbitration; or

(b) if the court makes an order under subsection (5) staying those proceedings, the court may
(where property has been arrested, or bail or other security has been given to prevent or obtain release
from arrest, in those proceedings) order that the property arrested, or the bail or security given, be
retained as security for the satisfaction of any award made in the arbitration.
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