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Title: The Protection of Witness in Thailand: The Study of Witness Relocation
Cases in Foreign Country
Researcher: Dr. Wanwipa Muangtham

Year: 2018

Abstract

This research was conducted using qualitative research methodology. The purpose of
this research were divided into three fields 1) to study the concept, theories of protection of
witness under the United Nations Convention against Transnational Organized Crime 2000 ; 2) to
review the legislative measures relating to witness protection by means of relocation in the
United States, Australia and agreement on the cooperation in the area of witness protection in
European Union 3) to propose a law reform for witness relocation between states under Thai
witness protection law.

This research studied the concept, theories of protection of witness under the United Nations
Convention against Transnational Organized Crime 2000 and agreement on the cooperation in the
area of witness protection in European Union, United States and Australia. The researcher found
that even though Thailand has mainly implemented the provisions of the Convention and agreement
in its legislation to comply with article 24 of the United Nations Convention against Transnational
Organized Crime 2000, the witness protection measures under Thai law still lack the provisions
regarding relocation of witnesses to another country. The result of this research suggests that the
Witness Protection Act B.E. 2546 (2003) should be amended to include the provisions enabling foreign
witnesses to be protected in Thailand. Moreover, the temporary protection measures must be
included in the Witness Protection Act B.E. 2546 in case when immediate protection is required.
Lastly, Thailand shall consider entering into bilateral or multilateral agreements for witness protection
by means of relocation with member countries of the Association of South-East Asian Nations.
The agreement on the cooperation in the area of witness protection in European Union can be used
as the example for the purpose of developing the witness protection cooperation in this region.
This will result in strengthening the effectiveness of Thailand’s witness protection and ensure
consistent application of relevant legislation with the requirement of the United Nations Convention

against Transnational Organized Crime 2000 as one of the state parties of this Convention.

Keywords: Witness Protection, Relocation, Organized Crime
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* Secretariat. “Review of the implement of United Nations Convention against Transnational
Organized Crime and the Protocols thereto: expert consultation on protection of victims and witness”,
Retrived 25 February 2017, From: http//sww.unodc.org/documents/treaties/cop2008/ctoc_cop2008-12E.pdf.

 Article 24 of the United Nations Conventions against Transnational Organized Crime
(Protection of witnesses)

“1. Each State Party shall take appropriate measures within its means to provide
effective protection from potential retaliation or intimidation for witnesses in criminal proceedings
who give testimony concerning offences covered by this convention and, as appropriate, for their
relatives and other persons close to them.

2. The measures envisaged in paragraph 1 of this article may include, inter alia, without

prejudice to the rights of the defendant, including the right to due process:
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(a) Establishing procedures for the physical protection of such persons, such as, to
the extent necessary and feasible, relocating them and permitting, where appropriate, non-
disclosure or limitations on the disclosure of information concerning the identity and
whereabouts of such persons;

(b) Providing evidentiary rules to permit witness testimony to be given in a manner
that ensures the safety of the witness, such as permitting testimony to be given through the use
of communications technology such as video links or other adequate means.

3. States Parties shall consider entering into agreements or arrangements with other
States for the relocation of persons referred to in paragraph 1 of this article.

4. The provisions of this article shall also apply to victims insofar as they are
witnesses.”
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2T Article 25 of the United Nations Convention against Transnational Organized Crime
(The assistance and protection of victims)
“1. Each State Party shall take appropriate measures within its means to provide
assistance and protection to victims of offences covered by this Convention, in particular
in cases of threat of retaliation or intimidation.
2. Each State Party shall establish appropriate procedures to provide access
to compensation and restitution for victims of offences covered by this Convention.
3. Each State Party shall, subject to its domestic law, enable views and concerns of
victims to be presented and considered at appropriate stages of criminal proceedings against

offenders in a manner not prejudicial to the right of the defense.”
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25 February 2017, From: http://www.unodc.org/unodc/en/treaties/CTOC/travaux-preparatoireshtml.

* Article 26 of the United Nations Conventions against Transnational Organized Crime

(Measures to enhance cooperation with law enforcement authorities)
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1. Each State Party shall take appropriate measures to encourage persons who

participate or who have participated in organized criminal groups:
(a) To supply information useful to competent authorities for investigative and
evidentiary purposes on such matters as:
(i) The identity, nature, composition, structure, location or activities of organized criminal groups;
(ii) Links, including international links, with other organized criminal groups;
(iii) Offences that organized criminal groups have committed or may commit;
(b) To provide factual, concrete help to competent authorities that may contribute
to depriving organized criminal groups of their resources or of the proceeds of crime.

2. Each State Party shall consider providing for the possibility, in appropriate cases, of
mitigating punishment of an accused person who provides substantial cooperation in the investigation
or prosecution of an offence covered by this Convention.

3. Each State Party shall consider providing for the possibility, in accordance with fundamental
principles of its domestic law, of granting immunity from prosecution to a person who provides substantial
cooperation in the investigation or prosecution of an offence covered by this Convention.

4. Protection of such persons shall be as provided for in article 24 of this Convention.

5. Where a person referred to in paragraph 1 of this article located in one State Party
can provide substantial cooperation to the competent authorities of another State Party, the
States Parties concerned may consider entering into agreements or arrangements, in accordance
with their domestic law, concerning the potential provision by the other State Party of the
treatment set forth in paragraphs 2 and 3 of this article.
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50 Agreement on the Cooperation in the Area of Witness Protection article 1, 2, 3, 10.

> Yvon Dandurand and Kristin Far, A Review of Selected Witness Protection Programs.
Research and National Coordination Organized Crime Division Law Enforcement and Policy Branch
Public Safety Canada. Report No.001. 2010, p.76.

>? International cooperation in this area, as noted by a best practice survey conducted by
the Council of Europe, “is highly important, since many Member States are too small to guarantee
safety for witnesses at risk who are relocated within their borders” Council of Europe, Report on
Witness Protection (Best Practice Survey). Strasbourg: European Committee on Crime Problems,
Committee of Experts on Criminal Law and Criminological Aspects of Organized Crime. March, 24
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> Travaux préparatoires: art 18, Protection of witnesses and victims United Nations
Convention against Transnational Organize Crime, 1*'sess, UN DOC A/AC.254/4/Rev.1 (19-29
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>* United Nations Office on Drugs and Crime. (2008). Good Practices for the Protection of Witnesses
in Criminal Proceedings Involving Organized Crime, United Nations, New York, p. 84, Retrived 25

February 2017, From: https/Awwv.unodc.org/documents/treaties/Legislative Guide 2017/Legislative Guide E.pdf.
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such witness or potential witness if the family or person may also be endangered on account of
the participation of the witness in the judicial proceeding.

®! Section 10607 (c) (4) of U.S.C Title 42 Chapter 112 Victim compensation and assistance.

52 Jay S.Albanese, Organized Crime in Our Times, Oxford: Anderson Publishing, 2011, p. 291.
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’® United States Code Title (U.S.C) Title 18 Part Il Chapter 224 section 3521 (a)(1) The
Attorney General may provide for the relocation and other protection of a witness or a potential
witness for the Federal Government or for a State government in an official proceeding
concerning an organized criminal activity or other serious offense, if the Attorney General
determines that an offense involving a crime of violence directed at the witness with respect to
that proceeding, an offense set forth in chapter 73 of this title directed at the witness, or a State
offense that is similar in nature to either such offense, is likely to be committed. The Attorney
General may also provide for the relocation and other protection of the immediate family of, or
a person otherwise closely associated with, such witness or potential witness if the family or
person may also be endangered on account of the participation of the witness in the judicial
proceeding.

(2) The Attorney General shall issue guidelines defining the types of cases for which
the exercise of the authority of the Attorney General contained in paragraph (1) would be
appropriate.

(3) The United States and its officers and employees shall not be subject to any civil
liability on account of any decision to provide or not to provide protection under this chapter.

(b) (1) In connection with the protection under this chapter of a witness, a potential
witness, or an immediate family member or close associate of a witness or potential witness, the
Attorney General shall take such action as the Attorney General determines to be necessary to
protect the person involved from bodily injury and otherwise to assure the health, safety, and
welfare of that person, including the psychological well-being and social adjustment of that
person, for as long as, in the judgment of the Attorney General, the danger to that person exists.
The Attorney General may, by regulation—

(A) provide suitable documents to enable the person to establish a new identity or
otherwise protect the person;

(B) provide housing for the person;

(Q) provide for the transportation of household furniture and other personal

property to a new residence of the person;
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(D) provide to the person a payment to meet basic living expenses, in a sum
established in accordance with regulations issued by the Attorney General, for such times as the
Attorney General determines to be warranted;

(E) assist the person in obtaining employment;

(F) provide other services necessary to assist the person in becoming self-sustaining;

(G) disclose or refuse to disclose the identity or location of the person relocated or
protected, or any other matter concerning the person or the program after weighing the danger
such a disclosure would pose to the person, the detriment it would cause to the general
effectiveness of the program, and the benefit it would afford to the public or to the person
seeking the disclosure, except that the Attorney General shall, upon the request of State or local
law enforcement officials or pursuant to a court order, without undue delay, disclose to such
officials the identity, location, criminal records, and fingerprints relating to the person relocated
or protected when the Attorney General knows or the request indicates that the person is under
investigation for or has been arrested for or charged with an offense that is punishable by more
than one year in prison or that is a crime of violence;

(H) protect the confidentiality of the identity and location of persons subject to
registration requirements as convicted offenders under Federal or State law, including prescribing
alternative procedures to those otherwise provided by Federal or State law for registration and
tracking of such persons; and

(I) exempt procurement for services, materials, and supplies, and the renovation
and construction of safe sites within existing buildings from other provisions of law as may be
required to maintain the security of protective witnesses and the integrity of the Witness Security
Program.

The Attorney General shall establish an accurate, efficient, and effective system
of records concerning the criminal history of persons provided protection under this chapter in
order to provide the information described in subparagraph (G).

(2) Deductions shall be made from any payment made to a person pursuant to
paragraph (1)(D) to satisfy obligations of that person for family support payments pursuant to a
State court order.

(3) Any person who, without the authorization of the Attorney General,
knowingly discloses any information received from the Attorney General under paragraph (1) (G)
shall be fined $5,000 or imprisoned five years, or both.

(c) Before providing protection to any person under this chapter, the Attorney
General shall, to the extent practicable, obtain information relating to the suitability of the

person for inclusion in the program, including the criminal history, if any, and a psychological
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evaluation of, the person. The Attorney General shall also make a written assessment in each
case of the seriousness of the investigation or case in which the person's information or
testimony has been or will be provided and the possible risk of danger to other persons and
property in the community where the person is to be relocated and shall determine whether the
need for that person's testimony outweighs the risk of danger to the public. In assessing whether
a person should be provided protection under this chapter, the Attorney General shall consider
the person's criminal record, alternatives to providing protection under this chapter, the
possibility of securing similar testimony from other sources, the need for protecting the person,
the relative importance of the person's testimony, results of psychological examinations, whether
providing such protection will substantially infringe upon the relationship between a child who
would be relocated in connection with such protection and that child's parent who would not be
so relocated, and such other factors as the Attorney General considers appropriate. The Attorney
General shall not provide protection to any person under this chapter if the risk of danger to the
public, including the potential harm to innocent victims, outweighs the need for that person's
testimony. This subsection shall not be construed to authorize the disclosure of the written
assessment made pursuant to this subsection.

™ bid.



51

Tassnsganaifindeanuduiusszniadniugunaseaieli mniiingnidasude ana
uazfiegesduszneuduiiuauAlsHansnTIanwIn wartadedu 9 Semsgeaaiiuauans
frniindunsedeanssaursmiesunseufuians (nnocent Victim) fannndnarud
Gulunsliyaeadudnidnany Sonsgeanaglallfenudueses

1.4.4 ndaanfifansanlymenudnglassnisuds sonsgeanazdnlvinetunio
yanafiiisatesidennandosiu (Memorandum Of Understanding) fufuasuaay
funseadenou avuntmuslnudmiuneuyanaitliufiinmg muiyaeaduiiiie,

ToyaineanunisAuasemeulydamelaglilasuaynn dail’

"8 USC. Title18 part Il chapter 224 section 3521 (d) (1) before providing protection to any
person under this chapter, the Attorney General shall enter into a memorandum of
understanding with that person. Each such memorandum of understanding shall set forth the
responsibilities of that person, including—

(A) the agreement of the person, if a witness or potential witness, to testify in and
provide information to all appropriate law enforcement officials concerning all appropriate
proceedings;

(B) the agreement of the person not to commit any crime;

(O) the agreement of the person to take all necessary steps to avoid detection by
others of the facts concerning the protection provided to that person under this chapter;

(D) the agreement of the person to comply with legal obligations and civil judgments
against that person;

(E) the agreement of the person to cooperate with all reasonable requests of officers
and employees of the Government who are providing protection under this chapter;

(F) the agreement of the person to designate another person to act as agent for the
service of process;

(G) the agreement of the person to make a sworn statement of all outstanding legal
obligations, including obligations concerning child custody and visitation;

(H) the agreement of the person to disclose any probation or parole responsibilities,
and if the person is on probation or parole under State law, to consent to Federal supervision
in accordance with section 3522 of this title; and

(I) the agreement of the person to regularly inform the appropriate program official
of the activities and current address of such person.

Each such memorandum of understanding shall also set forth the protection which

the Attorney General has determined will be provided to the person under this chapter, and the

procedures to be followed in the case of a breach of the memorandum of understanding, as
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such procedures are established by the Attorney General. Such procedures shall include a
procedure for filing and resolution of grievances of persons provided protection under this
chapter regarding the administration of the program. This procedure shall include the opportunity
for resolution of a grievance by a person who was not involved in the case.

(2) The Attorney General shall enter into a separate memorandum of understanding
pursuant to this subsection with each person protected under this chapter who is eighteen years
of age or older. The memorandum of understanding shall be signed by the Attorney General and
the person protected.

(3) The Attorney General may delegate the responsibility initially to authorize
protection under this chapter only to the Deputy Attorney General, to the Associate Attorney
General, to any Assistant Attorney General in charge of the Criminal Division or National Security
Division of the Department of Justice, to the Assistant Attorney General in charge of the Civil
Rights Division of the Department of Justice (insofar as the delegation relates to a criminal civil

rights case), and to one other officer or employee of the Department of Justice.
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United States Code Chapter 96 section 1961 “racketeering activity means (A) any act or threat
involving murder, kidnapping, gambling, arson, robbery, bribery, extortion, dealing in obscene
matter, or dealing in a controlled substance or listed chemical (as defined in section 102 of the

Controlled Substances Act), which is chargeable under State law and punishable by


https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=18-USC-1935430617-1438920309&term_occur=1&term_src=title:18:part:I:chapter:96:section:1961
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imprisonment for more than one year; (B) any act which is indictable under any of the following
provisions of title 18, United States Code: Section 201 (relating to bribery), section 224 (relating to
sports bribery), sections 471, 472, and 473 (relating to counterfeiting), section 659 (relating to
theft from interstate shipment) if the act indictable under section 659 is felonious, section 664
(relating to embezzlement from pension and welfare funds), sections 891-894 (relating to
extortionate credit transactions), section 1028 (relating to fraud and related activity in connection
with identification documents), section 1029 (relating to fraud and related activity in connection
with access devices), section 1084 (relating to the transmission of gambling information), section
1341 (relating to mail fraud), section 1343 (relating to wire fraud), section 1344 (relating to
financial institution fraud), section 1351 (relating to fraud in foreign labor contracting), section
1425 (relating to the procurement of citizenship or nationalization unlawfully), section 1426
(relating to the reproduction of naturalization or citizenship papers), section 1427 (relating to the
sale of naturalization or citizenship papers), sections 1461-1465 (relating to obscene matter),
section 1503 (relating to obstruction of justice), section 1510 (relating to obstruction of criminal
investigations), section 1511 (relating to the obstruction of State or local law enforcement),
section 1512 (relating to tampering with a witness, victim, or an informant), section 1513 (relating
to retaliating against a witness, victim, or an informant), section 1542 (relating to false statement
in application and use of passport), section 1543 (relating to forgery or false use of passport),
section 1544 (relating to misuse of passport), section 1546 (relating to fraud and misuse of visas,
permits, and other documents), sections 1581-1592 (relating to peonage, slavery, and trafficking
in persons).[1] sections 1831 and 1832 (relating to economic espionage and theft of trade
secrets), section 1951 (relating to interference with commerce, robbery, or extortion), section
1952 (relating to racketeering), section 1953 (relating to interstate transportation of wagering
paraphernalia), section 1954 (relating to unlawful welfare fund payments), section 1955 (relating
to the prohibition of illegal gambling businesses), section 1956 (relating to the laundering of
monetary instruments), section 1957 (relating to engaging in monetary transactions in property
derived from specified unlawful activity), section 1958 (relating to use of interstate commerce
facilities in the commission of murder-for-hire), section 1960 (relating to illegal money
transmitters), sections 2251, 2251A, 2252, and 2260 (relating to sexual exploitation of children),
sections 2312 and 2313 (relating to interstate transportation of stolen motor vehicles), sections
2314 and 2315 (relating to interstate transportation of stolen property), section 2318 (relating to
trafficking in counterfeit labels for phone records, computer programs or computer program
documentation or packaging and copies of motion pictures or other audiovisual works), section
2319 (relating to criminal infringement of a copyright), section 2319A (relating to unauthorized

fixation of and trafficking in sound recordings and music videos of live musical performances),


https://www.law.cornell.edu/uscode/text/18/1961#fn002126
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=18-USC-322542376-2000658209&term_occur=2&term_src=title:18:part:I:chapter:96:section:1961
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=18-USC-308039014-848141008&term_occur=21&term_src=title:18:part:I:chapter:96:section:1961
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=18-USC-308039014-848141008&term_occur=21&term_src=title:18:part:I:chapter:96:section:1961

55

n. NTANADUANYANAR

2. nMsniuludnwagilinioviglely (Syndicated Gambling)

A. N13N33l9N Aolng

1. m3lvduvudmihiivesss

2. M3nandu

2. milddvEnanseuinimiivesss

%. N13nsgviAuialuafd Ay laganIzn13AaN1SINENIONIT
INIIUTRYA

%, NIANADUHTALALA1D1E

2l. NIFANADUVUAUAWNTIRALUIUIZNA

§. N399I 184 5UINAN

1Y

9. M3tavIANgRsTIHludIE ARy

o

section 2320 (relating to trafficking in goods or services bearing counterfeit marks), section 2321
(relating to trafficking in certain motor vehicles or motor vehicle parts), sections 2341-2346
(relating to trafficking in contraband cigarettes), sections 2421-24 (relating to white slave traffic),
sections 175-178 (relating to biological weapons), sections 229-229F (relating to chemical
weapons), section 831 (relating to nuclear materials), (C) any act which is indictable under title
29, United States Code, section 186 (dealing with restrictions on payments and loans to labor
organizations) or section 501(c) (relating to embezzlement from union funds), (D) any offense
involving fraud connected with a case under title 11 (except a case under section 157 of this
title), fraud in the sale of securities, or the felonious manufacture, importation, receiving,
concealment, buying, selling, or otherwise dealing in a controlled substance or listed chemical
(as defined in section 102 of the Controlled Substances Act), punishable under any law of the
United States, (E) any act which is indictable under the Currency and Foreign Transactions
Reporting Act, (F) any act which is indictable under the Immigration and Nationality Act, section
274 (relating to bringing in and harboring certain aliens), section 277 (relating to aiding or assisting
certain aliens to enter the United States), or section 278 (relating to importation of alien for
immoral purpose) if the act indictable under such section of such Act was committed for the
purpose of financial gain, or (G) any act that is indictable under any provision listed in section

2332b(g)(5)(B);


https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=18-USC-80204913-1438920308&term_occur=1&term_src=title:18:part:I:chapter:96:section:1961
https://www.law.cornell.edu/uscode/text/18/157
https://www.law.cornell.edu/uscode/text/18/157
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82 USC. Title18 part Il chapter 224 section 3521 Witness Relocation and Protection (a) (1).



57

auquansaudl lneilReulvingdesdinudeadaslalunislvteyaunsy Inedminiviam

1 4 v e v = o
anuaziuginisAuasesguanfaadaluisaudn

A o A

“dmsunislendreneuliduasesdedinalssmaniosgdu Und US.

<3

Marshals agldvinnsduasemmeilusgainusena wininfianudndudasdniiunisluges

a A

X = 9 o a < v & o = o a
Uﬂgﬂguﬂqqmif‘li@NIUﬂqiﬂqLu‘Uﬂ'ﬁI@EJﬂ'ﬁLﬂ‘U‘lﬂL'U‘L!ﬂ')']llaU“(N@']ﬂﬂ%ﬂ']LUUﬂ']iI'UTJﬁSL‘Wﬂ 4

¥ o a o

arawnegluanuunases wu inznu Wudu uwivinazdesdiunislimeulveglusy

e
(%

dufdesonduarusuiiosyninausema”® degrinislondredugiuresmeiuszninedguy

'
[ 1

loun n1slinsAuATIRANgIuY1IBEAUNgNANALLAL QNUNYBE19T18LIIINBIANT
91w nssuluSaUsEmadingln®
lunstininneulasudunsgag 1T IuAIUN YNNI ANATEINY UV
Useinaanizeuidnidundygfieinslinnuduasesunneiuiiasald Tnefindninasion
mndumsgeaniiiuvineuvideyaraiiieatesenaldiusunssegnassiu Famsdnlidns
Uszidiudsanednualdnes nszuiunisdadula waznisdariituiindennastusiaasll
fuvinaft Sun1sgeanenadslifiinmsnisdunaseameruiuvioyaraiiisadendunmsdiasi
rould FanevdsandsliiinisAunsesiansniuds sensgsgaazdesdaliinisuseifiuduy
mednvaidnusisiunszuumsdadulanazdnvduiindennaslnglaidndi®

wena iy Uszwaansgowsndadinguunemduuinsnisnisergilunis

<3

LY

aalnwyanandundaiune1udsydalilunguuienuin 18 lagldyadn “Witness

[ 2Rg ]

]
a vaa U

8 J5zmd yaylynna, 57ad7wvanﬁ%wm%mzﬁnﬁad UWIN NN TUUR I e TN WE U
lumdlong uazunannIsAUATEINE U NI SITUYIRAUATEINE M IUAGDIYT WA, 256N UTMANUAT:
AEIRAANS YaINTlNMINede, 2546, i 58.

¥ Feney yggleynng, e1ansdusedianelifenans Runainsaluvininends, auginnans
PANTUUINGIAY, 22 NOATNIEY W.A. 2560

 USC. Title18 part Il chapter 224 section 3521 (e) “If the Attorney General determines
that harm to a person for whom protection may be provided under section 3521 of this title is
imminent or that failure to provide immediate protection would otherwise seriously jeopardize
an ongoing investigation, the Attorney General may provide temporary protection to such person
under this chapter before making the written assessment and determination required by
subsection (c) of this section or entering into the memorandum of understanding required by
subsection (d) of this section. In such a case the Attorney General shall make such assessment
and determination and enter into such memorandum of understanding without undue delay

after the protection is initiated.
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1 USC. Title18 part Il chapter 224 section 3521 (f) “The Attorney General may terminate
the protection provided under this chapter to any person who substantially breaches the
memorandum of understanding entered into between the Attorney General and that person
pursuant to subsection (d), or who provides false information concerning the memorandum of
understanding or the circumstances pursuant to which the person was provided protection under
this chapter, including information with respect to the nature and circumstances concerning child
custody and visitation. Before terminating such protection, the Attorney General shall send notice
to the person involved of the termination of the protection provided under this chapter and the
reasons for the termination. The decision of the Attorney General to terminate such protection
shall not be subject to judicial review.”
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* Australia Parliamentary Joint Committee on the National Crime Authority. Witness
Protection: Report by the Parliamentary Joint Committee on the National Crime Authority,
Parliamentary paper No. 193/88 (Canberra, Australian Government Publishing Service, 1998, p.6.
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% United Nations Office on Drugs and Crime, Good Practices for the Protection of
Witnesses in Criminal Proceedings Involving Organized Crime, United Nations, New York,
retrived 25 February 2017, From:
https://www.unodc.org/documents/treaties/Legislative_Guide 2017/Legislative_Guide E.pdf.
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% Section 8 of Witness Protection Act 1994.

% Section 7 (2) (a) of Witness Protection Act 1994.

1% Section 7 (2) (b) of Witness Protection Act 1994.
% Section 7 (2) (c) of Witness Protection Act 1994.
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1% Yvon Dandurand and Kristin Farr. A Review of Selected Witness Protection Programs.
Research and National Coordination Organized Crime Division Law Enforcement and Policy Branch
Public Safety Canada Report No.001. p. 58.

1% Section 10 of Witness Protection Act 1994. Inclusion of foreign nationals or residents
in NWPP at the request of foreign law enforcement agencies

(1) If:
(@) the Minister receives a request from an appropriate authority of a foreign
country (the agency) for the inclusion of a person (the nominated person) who is a citizen or a
resident of that country in the NWPP; and
(b) the Minister is satisfied that:

() the agency has provided all material that is necessary to support the request; and
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(i) it is appropriate to do so in all the circumstances; the Minister is to refer the
request to the Commissioner.

(2) The Commissioner is to consider including the nominated person in the NWPP in
the same way as the Commissioner would consider including another person in the NWPP.

(3) The Commissioner may, if he or she thinks it appropriate to do so, seek further
information about the nominated person from the agency.

(4) If:

(@) the Commissioner decides that the nominated person is suitable for inclusion
in the NWPP; and

(b) the Minister, after considering a report from the Commissioner recommending
the inclusion of the person in the NWPP, has decided that it is appropriate in all the
circumstances that the person be included in the NWPP; and

() the Commissioner has entered into an arrangement with the agency for the
purpose of making services under the NWPP available to the agency; and

(d) the nominated person has been granted a visa for entry to Australia; the
Commissioner is to include the nominated person in the NWPP.

(5) An arrangement referred to in paragraph (4)(c) must include procedures under
which the agency pays the costs associated with providing protection for the nominated person
and any associated persons, including:

(@) the costs of travel by those persons and the costs of associated travel by
members; and

(b) any costs that will be incurred if protection and assistance under the NWPP to
the nominated person is terminated; and

(c) such other costs as the Commissioner determines.
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197 Section 13 of Witness Protection Act 1994. Action to protect witnesses, participants
and former participants etc.

(1) If a witness is included in the NWPP, or is being assessed for inclusion in the NWPP,
the Commissioner is to take such action as the Commissioner considers necessary and
reasonable to protect the witness’s safety and welfare while also protecting the safety of the
Commissioner, a Deputy Commissioner, AFP employees and special members of the Australian
Federal Police.

(2) That action may include:

(a) applying for any documents necessary:
(i) to allow the witness to establish a new identity; or
(i) otherwise to protect the witness; and
(b) permitting persons who hold or occupy designated positions to acquire and
use assumed identities in accordance with Part IAC of the Crimes Act 1914; and
(c) relocating the witness; and
(d) providing accommodation for the witness; and
(e) providing transport for the witness’s property; and
(f) providing payments to the witness for the purpose of meeting the reasonable
living expenses of the witness (including, where appropriate, living expenses of the witness’s
family) and providing, whether directly or indirectly, other reasonable financial assistance; and
(g) providing payments to the witness for the purpose of meeting costs associated
with relocation; and
(h) providing assistance to the witness in obtaining employment or access to
education; and
(i) providing other assistance to the witness with a view to ensuring that the
witness becomes self-sustaining; and
(j) doing other things that the Commissioner considers to be necessary to ensure
the safety of the witness.
(3) The Commissioner must not obtain documentation for a witness that represents the
witness:
(a) to have qualifications that the witness does not have; or
(b) to be entitled to benefits to which the witness would not otherwise be entitled.
(4) A Commonwealth officer must not prepare documentation relating to the

establishment of a new identity for a participant unless the officer has a national security
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clearance at the level of “secret” or “top secret” or a position of trust clearance at the level of
“highly protected”.

(5) The Commissioner may take the actions referred to in subsections (1) and (2) in
respect of a former participant, or any other person whose relationship with the former
participant is such that the Commissioner is satisfied that it is appropriate to take those actions,
as if the former participant or other person were a witness included in the NWPP, if:

(@) the Commissioner considers the actions necessary and reasonable for the
protection of the former participant or the other person; and

(b) the Commissioner has assessed the suitability of taking the actions in respect of
the former participant or the other person.

(6) If the Commissioner takes action under subsection (5) in respect of a person other
than a former participant, this Act applies to the person as if the person were a former
participant.

(7)  When the Commissioner first takes action under subsection (5) in respect of a
former participant who was a participant under section 10 or 10A, the Commissioner must give
the Immigration Secretary, or an officer nominated by that Secretary, written notice that he or

she has taken that action.
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1% Section 10 A of Witness Protection Act 1994. Inclusion of persons in NWPP at the
request of International Criminal Court

(1) If:

(@) the Minister receives a request from the International Criminal Court for the
inclusion of a person (the nominated person) in the NWPP; and

(b) the Minister is satisfied that:

(i) the Court has provided all material that is necessary to support the request; and

(i) it is appropriate to do so in all the circumstances;
the Minister is to refer the request to the Commissioner.

(2) The Commissioner is to consider including the nominated person in the NWPP in
the same way as the Commissioner would consider including another person in the NWPP.

(3) The Commissioner may, if he or she thinks it appropriate to do so, seek further
information about the nominated person from the Court.

@) If:

(@) the Commissioner decides that the nominated person is suitable for inclusion
in the NWPP; and

(b) the Minister, after considering a report from the Commissioner recommending
the inclusion of the person in the NWPP, has decided that it is appropriate in all the
circumstances that the person be included in the NWPP; and

(c) the Commissioner has entered into an arrangement with the Court for the
purpose of making services under the NWPP available to the Court; and

(d) if the person is not an Australian citizen—the nominated person has been
granted a visa for entry to Australia; the Commissioner is to include the nominated person in the
NWPP.

(5) An arrangement referred to in paragraph (4)(c) must include procedures under
which the Court pays the costs associated with providing protection for the nominated  person
and any associated persons, including:

(@) the costs of travel by those persons and the costs of associated travel by
members; and

(b) any costs that will be incurred if protection and assistance under the NWPP to
the nominated person is terminated; and

(c) such other costs as the Commissioner determines.
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(6) In this section: International Criminal Court has the same meaning as in the Intemnational

Criminal Court Act 2002.
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"% a530ums AvENTIeA, nIsAuAsaaneIN : AnwInTalnIsInInTNIsaNduNUTULY. Ineniinug
UAransuUdie IH1aInsaluvinIng sy, NTIVNEMIUAS, 2552, B 29-30
19 Section 18 of Witness Protection Act 1994. Termination of inclusion in NWPP and
other protection and assistance
Termination of inclusion in NWPP
(1) A participant’s inclusion in the NWPP:
(@) must be terminated by the Commissioner if the participant requests in writing
that it be terminated; or
(b) may be terminated by a Deputy Commissioner if:

(i) the participant deliberately breaches a term of the memorandum of
understanding; or

(i) the Deputy Commissioner discovers that the participant had knowingly
given information to the Commissioner that is false or misleading in a material particular; or

(i) the participant’s conduct or threatened conduct is, in the opinion of the
Deputy Commissioner, likely to compromise the integrity of the NWPP; or

(iv) the circumstances that gave rise to the need for the participant’s
inclusion in the NWPP cease to exist; or

(v) the participant deliberately breaches an undertaking, including an
undertaking to give evidence, given to the Commonwealth, a State or Territory in relation to a
matter relevant to the NWPP; or

(vi) the participant refuses or fails to sign a new memorandum of
understanding when required to do so under subsection 8(5); or

(vii) there is, in the opinion of the Deputy Commissioner, no reasonable

justification for the participant to remain included in the NWPP; and the Deputy Commissioner is
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of the opinion that, in the circumstances of the case, the participant’s inclusion in the NWPP
should be terminated.

(2) If a Deputy Commissioner makes a decision under paragraph (1)b) that a
participant’s inclusion in the NWPP be terminated (the termination decision), the Deputy
Commissioner must:

(a) take reasonable steps to notify the participant of the decision; and
(b) notify the relevant approved authority of the decision.
Termination of protection and assistance to former participants etc.

(2A) Protection and assistance provided under subsection 13(5) to a person
(including a former participant):

(@) must be terminated by the Commissioner if the person requests in
writing that it be terminated; or

(b) may be terminated by a Deputy Commissioner if:

(i) the Deputy Commissioner discovers that the person had knowingly
given information to the Commissioner that is false or misleading in a material particular; or

(i) the person’s conduct or threatened conduct is, in the opinion of the
Deputy Commissioner, likely to compromise the integrity of the NWPP; or

(iii) the circumstances that gave rise to the need for protection and
assistance for the person cease to exist; or

(iv) the person deliberately breaches an undertaking given to the
Commonwealth, a State or a Territory that is relevant to the provision of that protection and
assistance; or

(V) there is, in the opinion of the Deputy Commissioner, no reasonable
justification for protection and assistance to continue to be provided to the person; and the
Deputy Commissioner is of the opinion that, in the circumstances of the case, the protection and
assistance should be terminated.

(2B) If a Deputy Commissioner makes a decision under paragraph (2A)(b) that
protection and assistance provided to a person be terminated (the termination decision), the
Deputy Commissioner must take reasonable steps to notify the person of the decision.

Review

(3) A person who receives notification of a termination decision may, within 28 days
after receiving the notice, apply in writing to the Commissioner for a review of the decision of the
Deputy Commissioner.

(4) If an application is made, the Commissioner:
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(@) must review the decision of the Deputy Commissioner, and confirm, reverse or
vary it; and
(b) before making that decision, must give the person a reasonable opportunity to
state his or her case; and
(c) after making that decision, must inform the person in writing of the decision.
When termination decisions take effect
(5) A termination decision that relates to a person:
(a) if:
() the person’s whereabouts are not known; and
(i) the Deputy Commissioner has taken reasonable steps to notify the person
of the decision but has been unable to do so;
takes effect at the end of the period of 28 days after those steps were
commenced; or
(b) if the person does not apply for a review of the decision in accordance with
subsection (3)—takes effect at the end of the period of 28 days after the person receives the
notification; or
() if the person applies for a review of the decision in accordance with
subsection (3) and the Commissioner notifies the person that he or she has reversed the
decision—has no effect; or
(d) if the person applies for a review of the decision in accordance with
subsection (3) and the Commissioner notifies the person that he or she has confirmed the
decision—takes effect when the Commissioner notifies the person of the decision on the review; or
(e) if the person applies for a review of the decision in accordance with
subsection (3) and the Commissioner notifies the person that he or she has varied the decision—
takes effect on the day specified by the Commissioner.
Notification of Immigration Secretary
6) If:
(@ a Deputy Commissioner makes a termination decision in relation to a person; and
(b) the person was at any time a participant under section 10 or 10A; the Commissioner
must give the Immigration Secretary, or an officer nominated by that Secretary, written notice of
that decision.

(7) In this section: participant does not include a former participant.
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g sznIniuluafogilicne Ae Treaty on Mutual Assistance in Criminal Matters,

1% Treaty Between the Government of the United States of America and the
Government of the Kingdom of Thailand on Mutual Assistance in Criminal Matters, Retrived 25
February 2017. From: www.thailawforum.com/database1/Treaty- Criminal.html

" Ibid. article 1 Obligation to Assistance

“1. The Contracting States agree, in accordance with the provisions of this Treaty, to
provide mutual assistance in connection with investigations, prosecutions, and other proceedings
relating to criminal matters.

2. Assistance shall include but not be limited to :

(a) taking the testimony and statement of persons;

(b) providing documents, records, and evidence;

(c) serving documents;

(d) executing requests for searches and seizures;

(e) transferring persons in custody for testimonial purposes;
(f) locating persons;

() initiating proceedings upon request; and

(h) assisting in forfeiture proceedings.
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'8 Alexander Downer. Signing of the Treaty between Australia and Thailand on Mutual
Assistance in Criminal Matter, Retrived 25 February 2017,

From: https://foreignminister.gov.au/releases/2006/joint_ellison_treaty 270706.html
retrived 25 February 2017.

1 Mutual Assistance in Criminal Matters (Thailand) Regulations 2008 article 1

“Obligation to Grant Mutual Assistance

1. The Contracting States shall, in accordance with the provisions of this Treaty, grant
to each other the widest measure of mutual assistance in connection with investigations,
prosecutions and other proceedings relating to criminal matters, irrespective of whether the
assistance is sought or to be provided by a court or some other authority.

2. Criminal matters shall include, but not be limited to, matters connected with
offences against a law relating to taxation, customs and excise duties, foreign exchange control
and other revenue matters.

3. Assistance shall include, but not be limited to:

(a) taking of evidence and obtaining of statements of persons;

(b) providing information, documents, records and evidence;

(0) serving documents;

(d) executing requests for searches and seizures;
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(e) seeking the consent of persons to be available to give evidence or to assist in
investigations in the Requesting State, and where such persons are in custody, arranging for their
temporary transfer to that State for testimonial purposes or, where permitted by the law of the
Requested State, to assist in investigations;

(f) locating and identifying persons or objects;

(g) measures to locate, restrain and forfeit the instruments or proceeds of crime; and

(h) other assistance consistent with the objects of this Treaty which is not inconsistent
with the law of the Requested State.

Australian Government. Federal Register of Legislation: Mutual Assistance in Criminal
Matters (Thailand) Regulations 2008 https://www.legislation.gov.au/Details/F2008L03492. retrived
25 February 2017.

"% Asian Development Bank Organization for Economic Co-operation and Development

Anti-Corruption Initiative for Asia and the Pacific. (2007) Mutual Legal Assistance, Extradition and
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Recovery of Proceeds of Corruption in Asia and the Pacific, Framework and Practices in 27 Asian
and Pacific Jurisdictions. P.27, Retrived 25 February 2017,
From: http://www.oec.org/site/adboecdanti-corruptioninitiative/37900503.pdf.
! Sarah Joseph, Federal Constitutional Law (Thomsons Reuters, 39 ed), 2010, p.122.
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AGREEMENT

ON THE COOPERATION IN THE AREA OF WITNESS PROTECTION

The Contracting Parties to this Agreement,

- RECALLING the cooperation between the competent Ministries of the Republic of
Auwustria, the Republic of Bulgaria, the Republic of Croatia, the Czech Republic, Hungary,
the Republic of Poland, Romania, the Slovak Republic and the Republic of Slovenia in the
framework of the Salzburg Forum;

- DESIRING to develop and enhance their cooperation in witness protection;

- HAVING REGARD TO the best practice models developed by Europol in the area of
witness protection;

£

- RECOGNIZING bilateral and multilateral agreements on police cooperation concluded
between the Contracting Parties;

- HAVING REGARD TO the national legislation of the Contracting Parties and European
Union law, including regulations on personal data protection;

- HAVING REGARD TO the United Nations Convention against Transnational Organized
Crime of 2000, UNTOC;

-  RECALLING the United Nations Convention against Corruption of 2003, UNCAC;
-  HAVING REGARD TO the relevant Council of Europe instruments;

- BEARING IN MIND the free movement of persons in the European Union and
the challenges thus related to the area of witness protection;

)

Have agreed as follows:

Article 1

The purpose of this Agreement is to develop and enhance cooperation related to
witness protection between the Contracting Parties.

£
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Article 2

(1)  The national contact points of the Contracting Parties referred to in Article 10
shall directly cooperate in the area of witness protection upon written request. The
competence of the national contact points shall be governed by the national legislation.

(2)  The cooperation shall, in particular, include the relocation and protection of
persons, exchange of information, administrative, technical and logistical support and training
of the staff of witness protection units.

(3)  The protected person to be relocated must have been placed under the national
protection programme of the requesting Contracting Party or, in case of urgent need, it must
be presumable that this person will be taken into the national protection programme of the
requesting Contracting Party, if this is foreseen under the national legislation of the requested
Contracting Party. When taking supportive measures in connection with the protection of
these persons the national legislation of the requested Contracting Party shall apply
accordingly. The person to be protected shall remain under the national protection programme
of the requesting Contracting Party.

(4)  The requesting Contracting Party shall provide the requested Contracting Party
with all necessary information which is relevant to this Contracting Party to come to
a decision.

(3)  Enrolling an endangered person into the national protection programme of the
requesting Contracting Party shall be fully in competence of this Contracting Party. The
requested Contracting Party shall not re-evaluate the reasons for the enrolment.

(6)  For serious reasons and after having duly notified the requesting Contracting
Party, the requested Contracting Party may cease the supportive measures. In this case, the
requesting Contracting Party shall retake the person concerned.

Article 3

The mutually agreed conditions for the relocation, assistance and protection of persons
in each individual case shall be set forth in a separate document concluded by the national
contact points referred to in Article 10 of the Contracting Parties involved in this individual
case. Significant changes in the situation of the protected person should be reflected in
amendments or in a new separate document.

Article 4

Officers from the national contact point of one Contracting Party acting under this
Agreement within the territory of another Contracting Party shall be subject to the instructions
given by the national contact point of the host Contracting Party.

Article 5

(1)  For the carrying of arms, ammunition and equipment and the use of vehicles by
officers from the national contact point of one Contracting Party acting under this Agreement
within the territory of another Contracting Party, the provisions of Article 19 of the Council
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Decision 2008/615/THA of 23 June 2008 on the stepping up of cross-border cooperation,
particularly in combating terrorism and cross-border crime shall apply accordingly.

(2)  Officers from the national contact point of one Contracting Party acting under
this Agreement within the territory of another Contracting Party may use their arms,
ammunition and equipment only in legitimate self-defence or in the defence of others.

(3)  In order to ensure the confidentiality of the protective measures officers may
conceal their original identities and the vehicles used.

(4)  If under this Agrecement and upon prior approval officers from a requesting
Contracting Party intend to act within the territory of another Contracting Party, the national
contact point of the requesting Contracting Party shall provide the national contact point of
the requested Contracting Party in advance with the following information:

- purpose of the action,
- identification of the officers,

18, ammunition and equipment carried by the officers,

ehicles used by the officers.
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Article 6

Regarding protection and assistance, general rules of civil liability, criminal liability,
and employment relations, the provisions of Articles 20 to 23 of the Council Decision
2008/615/JHA of 23 June 2008 on the stepping up of cross-border cooperation, particularly in
combating terrorism and cross-border crime shall apply accordingly.

Article 7

Regarding the protection of personal data supplied by the Contracting Parties under
this Agreement, the provisions of the Council Framework Decision 2008/977/JHA of
27 November 2008 on the protection of personal data processed in the framework of police
and judicial cooperation in criminal matters shall apply. Each Contracting Party shall
guarantee a level of protection of personal data in its national legislation at least equal to that
resulting: from the Council of Europe Convention for the Protection of Individuals with regard
to Automatic Processing of Personal Data of 28 January 1981 and its Additional Protocol of
8 November 2001 and in doing so, shall be bound by the principles of Recommendation
No R (87) 15 of 17 September 1987 of the Committee of Ministers of the Council of Europe
to the Member States regulating the use of personal data in the police sector, also where data
are not processed automatically.

Article 8

The Contracting Parties shall ensure the full confidentiality and physical protection of
all information supplied by the Contracting Parties under this Agreement, by all necessary
measures in accordance with their national legislation. Classified information shall be
exchanged exclusively by the national contact points of the Contracting Parties.
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Article 9

In individual cases, where a Contracting Party is of the opinion that the granting of
a request under this Agreement may adversely affect its national security, public order, state’s
interests or national legislation, such Contracting Party may refuse cooperation in whole or in
part or make its cooperation conditional upon specified terms while complying with other
international cooperation obligations.

Article 10

For the purposes of the cooperation under this Agreement, each Contracting Party
shall designate a national contact point when depositing the instrument of ratification,
acceptance, approval or accession in accordance with Article 15 or 16. This national contact
point shall be the unit running the national protection programme.

Article 11

(1)  The requesting Contracting Party shall bear the costs of living or other
measures requested by this Contracting Party for the protected persons. The requested
Contracting Party shall bear the expenses for personnel and material resources for the
protection of these persons.

(2)  Each Contracting Party shall bear all other costs incurred by its authorities in
implementing this Agreement.

(3)  In special cases, the national contact points concerned may agree in a separate
document in accordance with Article 3 on different arrangement as regards the bearing of
Costs.

Article 12

(1) The provisions of this Agreement shall apply between Member States of the
European Union only in so far as they are compatible with European Union law. Should the
European Union in future introduce arrangements affecting the scope of this Agreement,
European Union law shall take precedence in applying the relevant provisions of this
Agreement.

(2)  This Agreement shall not affect rights and obligations under any existing
bilateral or multilateral agreements between the Contracting Parties.

Article 13

Upon request of either Contracting Party, a joint working group made up of
representatives of the Contracting Parties shall evaluate the implementation of this Agreement
and shall identify any need for supplements or amendments.
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Article 14

(D The Government of the Republic of Slovenia shall act as Depositary of this
Agreement.

(2)  The Deposttary shall promptly notify the Contracting Parties of ratifications,
acceptances, approvals, accessions and other statements concerning this Agreement.

(3) The Depositary shall transmit a certified copy of this Agreement to each
signatory party and to the Secretariat of the United Nations for registration and publication in
accordance with Article 102 of the Charter of the United Nations.

Article 15

(1)  This Agreement shall enter into force on the first day of the second month
following the deposit of the second instrument of ratification, acceptance or approval between
the two ratifying Contracting Parties. Concerning other Contracting Parties this Agreement
shall enter into force on the first day of the second month following the deposit of their
instrument of ratification, acceptance or approval.

(2)  The Depositary shall notify all Contracting Parties of the date of entry into
force. -

Article 16

(1) This Agreement shall be open for accession to all Member States of the
European Union and other States applying the Schengen acquis. The Depositary shall fransmit
a certified copy of the Agreement to each acceding State.

(2)  Instruments of accession shall be deposited with the Depositary.

(3)  This Agreement shall enter into force for any acceding State on the first day of
the second month following the deposit of its instrument of accession.

Article 17
(1)  This Agreement shall be concluded for an indefinite period of time.

(2)  Each Contracting Party may withdraw from this Agreement by diplomatic
channels with a written notification to the Depositary.

(3)  The withdrawal shall take effect six months from the date on which the
notification was received by the Depositary.

(4)  If the national contact point of the withdrawing Contracting Party has
concluded separate documents in accordance with Article 3, these separate documents shall
remain effective until the national contact points of the Contracting Parties concerned, have in
mutual consent terminated the cooperation under the respective separate document, taking
fully into account the safety of the persons to be protected in these particular cases.
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Done at Stifin, on 24 May 2012, in a single original in the English language.

For the Republic of Austria

For Hungary
For Romaniza

For the Slovak Republic

For the Republic of Slovenia ﬁl‘m
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) For the Republic of Poland

Matrahaza, 11 October 2012
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| hereby certify that this is a true copy of the Agreement on the Cooperation in the
Area of Witness Protection, done at Stifin, on 24 May 2012, the original of which is
deposited in the archives of the Ministry of Foreign Affairs of the Republic of Slovenia.

Mihael Zupandci¢
Head of International Law Department

Ministry of Foreign Affairs
of the Republic of Slovenia

Lubliana, 2.2 A 2o A%
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TREATY BETWEEN
THE GOVERMMENT OF THE EINGDOM OF THAILAMND
AMD
THE GOVERMMEMNT OF THE UNITED STATES OF AMERICA
OMN MUTUAL ASSISTANCE IN CRIMIMNAL MATTERS

The Government of the Kingdem of Thailand and the Government of the United States of
America,

Desiring to maintzin and to strengthen the lengstanding bonds which umize the two
countries, and to undertake effective mutual assistance in criminal matters,

Have agreed as follows:

ARTICLE 1
Dbligation to Assist

The Contracting States agree, in accordance with the provisions of this Treaty, to
provide mutual assistance in connection with investigations, prosecutions, and other
proceedings relating to oiminal matters,

Assistance shall indude but not be limited to:

(a] tzking the testimony and statement of persons;

(b) providing documents, records, and evidence;

(c] =erving documents;

(d] executing requests for searches and ssizures;

(e} tranmsferring persons in custody for testimonial purposes;
(f) locating persons;

(gl imitiating proceedings upon reguest; and

(h] assizzing in forfeiture proceedings.

Azsistance shal! be provided without regard to whether the acts which are the subject
of the investigation, prosecution, or procesding in the Requesting State are prohibited
under the law in the Reguested State. or whether the Requested State would have
jurisdiction with respect to such acts in corresponding circumstances,

This Treaty is intended sc'ely for mutual assistance between the criminzl law
enforcement authorities of the Contracting States and is not intended or designed to
provide such assistance to private parties,

A private party may not rely wupon any provision of this Treaty to impede the
execution of a request, or to exdude or suppress evidence obtzined under the Treaty.

This Treaty shall not apply to the execution of arrest warranzs or to military offenses,
For the purposes of this Tresty, military offenses are violations of military laws and
regulations which do not constitute offenses under ardinany criminal law,

ARTICLE 2
Limitations on Compliance
The Reguested State may refuse to execute a request to the extent that:

(a] the reguest would prejudice the sovereignty, security, or other essential public
interests of the Requested State; or

(b] the reguest relates to a political offense,
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Before refusing the execution of any reguest pursuant to this Article, the Requested
State shall determine whether azsistance can be given subject to such conditions as it
desms necessary, I the Reguesting State accepts the assistance subject to these
conditions, it shall comply with the conditions.

If the execution of a request wou'd interfere with an ongaing criminal investigation,
prosecution or proceading in the Reguested State, evecution may be postponed by
that State, or made subject to conditions determired o be neceszary by the State
after consultations with the Reguesting State.

The Requested State shall promiptly inform the Reguesting State of the reason for
rafusing or postponing the execution of a request.

ARTICLE 3
Central Authorities
A Central Authority shal be established by each Contracting State.

For the United S:ates of America, the Central Authority shall be the Attormey Genera
or a person designated by him.

For the Kingdom of Thailand, the Central Authority shall be the Minister of Interior or
a person designated by him.

Requests under this Treaty shall be made by the Central Authority of the Reguesting
State to the Central Authority of the Reguested State.

ARTLCLE 4
Contents of Reguests for Mutual Assistance

A request for assistance shall be submitted in writing in the language of the requested
State. Al accompanying documents shall be translazed into the language o the
Reguested State, Such translations shall be certified by 2 swom or spproved
translator in accordance with the laws or practices of the Reguesting State,

The request shall include the fellowing:

{a) the name of the authority conducting the investigation, prosecution, or
proceeding to which the request relates;

(k) the subject matter and naturs of the investigation, prosecution, or proceeding;

(c] =a description of the evidence or information sought or the acts of assistance to
be performed; and

(d) the purpose for which the evidence, information, or other assistance is sought.
Wher appropriate, a request shall also indude:
(a) available information on the identity and whereabouts of a persen to be located:

(b} the identity ard location of 2 person to be served, that person's relationship
the investigation, prosecution, or proceeding, and the manner in which service is

to be effected:

(c} theidentty and location of persons from whom evidence is sought;

(d) =z precise description of the place or person to be ssarched and of the articles =
be seized;

(e8] =z description of the manrer in which any testmony or statement is to be taken

and recorded;
(f} = list of questions to be answered;
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(g =a description of any particular procedure to be followed in executing the request;

(h) irformation as to the allowances and expenses to which a person appearing in
the Requesting State will be entitled; and

(il =any other information which may be brought to the atention of the requested
State to Tadilitate its execution of the reguest,

ARTLCLE 5

Execution of the Reguest

The Central Authaority of the Reguested State shall promptly comply with the request
or, when appropriate, shall transmit it to the authority having jurisdiction to do so.
The competent authorities of the Requested State shall do everything in their power
to execute the request, and shall issue subpoenas, search wamants, or other process
necessary in the execution of the reguest.

When execution of the request requires judidal or administrative action, the regquest
zhall be presented to the zppropriate authority by officials of the Requested S:ate at
no cost to the Reguesting State.

Regueztz shall be executed in accordance with the laws of the Reguested State
gxcept o the extent that thizs Treaty provides otherwize. However, the method of
execution spedfied in the reguest shall be fo'lowed excapt insofar as it would be
incompatible with the laws of the Reguested S:ate,

ARTICLE &
Coslts

The Requested State shal pay all costs relating to the execution of the reguest, except for

the fees of expert witnesses and the allowances ang expenses related to travel of persons
pursuant to Articles 12 and 16, which fees, allowances, and expenses shall be borne by the

Reguesting State,

ARTLICLE 7
Limitations on Use

Information and evidence obtained under this Treaty, as well as information derived
thereform, shall not be used for purposes other than those stated in the request
without the prior consent of the Requested State,

The Requesting State may require that the application for assistance, itz contents and
relazed documents, and the granting of assistance be kept confidential. If the request
cannot be executed without breaching the required confidentiality, the Reguested
State shall so inform the Reguesting State which shall then determine whether the
request should nevertheless be executad.

The Requested State may require that information or evidence furnished, and
information derived therefrom, be kept confidential in accordance with conditions
which it shall spedfy. In that case, the Reguesting State shall comply with the
conditions, except to the extent that the information or evidence is needed in a public
trial resulting from the investigation, prosecution, or procesding described in the
request,

ARTLCLE 8

Taking Testimony and Statements and Producing Evidence in the Reguested State
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Upon a request that 2 person be summoned to give testmony, make 2 statement, or
produce documents, recosds, or aticles in the Requested Szate, that person shall be
compelled o do =0 in the s=2me marner and to the same estent as in criming
investigations, prosecutions, or proceadings in the Reguested State.

If the person referred to in paragraph 1 asserts a daim of immunity, incapacity, or
privilege under the laws of the Reguesting State, the evidence shall nonetheless be
taken and the claim made wnown to the Reguesting State for resolution by the
authorities of the Requesting State.

The Requested State shall furnish information in advance as o the date and place of
the taking of the evidence,

The Requested State sha'l authorize the presence of such persons as specfied in the
request for the taking of testimony or a statement during the execution of the request
arnd allow such persorns to guestion the person whose testimeny or statement is
zought, insofar as it wou'd not be prohibited by the laws of the Requested State.

Business records produced under this Article shall be authenticated by the person in
charge of maintaining them through the use of Form A appended to this Treaty. No
further certification shall be required. Documents authenticated under this paragraph
shall be admitted in evidence as proof of the truth of the matters set forth therein.

ARTICLE 9
Providing Records of Government Offices or Agencies

The Requested State shall provide copies of publicly availzble mecords o 2
government office or agency,

The Requested State may provide any record or information in the possession of a
government office or agency, but not publicly available, to the same extent and under
the same conditions as it would be available to its own law enforcement or judicia
authorities. The Requested State in its discretion may deny the reguest entirely or in
part.

Documents provided under this Article shall be attested by the oFdal in charge of
maintaining them through the use of Form B appended o this Treasty. Mo further
certification sha'l be reguired. Documents attested under this paragraph shall be
admitted in evidence as proof of the truth of the matters set forth thersin,

ARTICLE 10
Serving Documents

The Requested Staze sha'l effect service of any legal document transmitted for this
purpose by the Reguesting S:ate.

Any reguest for the service of a document |e-::||u iring the appearance of a person
before an authority in the Reguesting State shzll be transmitted 2 reazonable time
before the scheduled appearance.

The Requested State shal return as proof of service a dated receipt 5igna:| by the

Fe*s-:un served or a declaration signed by the officer effecting service, specifving the
orm and date of service.

A person, other than a rationa' of the Reguesting Szate, who has besn zerved
pursuant o this Article with 2 legal document calling for his appearance in the
Requesting State, shall not be subjected to any civil or criminal forfeiture, or other
lzgal sanction or measure of restraint, because of hiz %Flure to comply therewith,
even if the document contains 2 notice of penalty.
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ARTICLE 11
Search and Selzure

A request for search, seizure, and delivery of any artide o the Reguesting State shal
be executad if it includes the information justifying that action under the laws of the

Feguested Siates.

Every official of the Requested State who has custody of 2 seized article shall certify,
through the use of Form C appended 1o this Treaty, the continuity of custody, the
identity of the article, and the integrity of its condition. No further certification shal
be requirec. Such certificate shall be admitted in evidence as proof of the truth of the
matters set forth thersin,

ARTICLE 12
Transferring Persons in Custody for Testimonilal Purposes

A person in custody in the Reguested State who is needed as a witness in the
Feguesting State shal be transported to that State if the person and the Regquested
State consent,

A person in custody in the Reguesting State whose presence in the Reguested State is
required for the purpose of confrontation may be transported to the Requested State
it the person and the Reguested S:ate consent.

For the purposes of this Article:
(a) the receiving State shall have the authority and obligation to keep the persor
transferred in custody unless otherwise authorized by the sending State;

(bl the receiving State shal retum the person tansferred o the custody of the
sending State a5 soon as circumstances permit or as otherwise agreed;

(c) the receiving State shall not reguire the sending State to initiaze extradition
proceedings in order to obtain the return of the person transfested; and

(d} the person ransferred shal receive credit for service of the sentence impasad in
the sending State for time served in the custody of the recaiving State,

ARTICLE 13
Locating Persons

The Regquestad State shal take all necessary measures o locate persons who are
believed to be in that State and who are needed in connection with a crimina
investigation, prosecution, or proceeding in the Reguesting State,

The requested State shall communicate 25 soon as possible the resu'ts of its inguiries
to the Requesting State.

ARTICLE 14
Initiating Proceedings upon Reguest

When one States is competent to initate proceedings but wishes the proceedings o be
carded out by the other State, the Central Authority of the former shall offically
notify the Central Authority of the latter of the facts of the case, If the Regquested
State has jurisdiction in this regard, it shall submit the case w its competen:
authorities with 2 view to initiating ciminal proceecings, Those authorities shall issue
their decision in accordance with the laws of their country.

The Reguested State chall report on the action taken regarding the netification anc
transmit, as approprizte, 2 copy of the decision issued,



178

ARTICLE 15
Assisting In Forfeiture Procesdings

1. If the Centra! Autherity of one State becomes aware of fruits or instrumentzlities of
orime located in the other State which may be forfetable o ctherwise subject to
seizure under the laws of the other State. it may so inform the Cental Authority of
that other State, If that other State has jurisdiction in this regard it sha'l present this
information to its competent authorities for a determination whether any action is
appropriate. Those authorities shall issue their decision in accordance with the laws of

their country, and shall, through their Central Authority, report to the other State on
the action taken.

Z. The Contracting States may assist each other o the extent permitted by their
respective laws and this Treaty, in proceedings relating to the forfeiture of the fruits
or instrumentalities of oime.

ARTICLE 16
Appearance in the Requesting State

When the appearance of 2 person who = in the Reguested State iz nesded in the
Requani:% State, the Central Authority of the Requested State shall invite the person to
appear before the appropriate authority in the Requesting State, and shall ingicate the
extent to which the expenses will be paid. The response of the person shall be
communicated promptly to the Reguesting State.

ARTICLE 17
Sate Conduct

1. No person in the territory of the Reguesting State to testify or provide a staterment in
accordance with the provisions of this Treaty shall be subject to szrvice of process or
be detained or subject to any other restriction of personal liberty by reason of any
acts which procesded his departure from the Reguested State.

2. The safe conduct provided for by thiz Artide sha'l cease when the perzon, having had
the opportunity to leave the Reguesting State within 13 consecutive days after
notification that his presence was no longer required by the appropriate authorities,
chall have nonetheless stayed in that State or shall have voluntarily returned after

having left it.

ARTICLE 18
Feturning Documents, Records for Articles

The Reguesting State shall return any deocuments, records, or articles fumished in
execution of requests as soon as possible unless the Requested State waives their retum,

ARTICLE 19
Compatibility with Other Treaties and Mational Laws

Assistance and procedures provided for by this Treaty shall not prevent either of the
Contracting States from granting assiztance through the provisions of other intemations
agreements to which it may be a party or through the provisions of its national laws.

ARTICLE 20
Ratification and Entry into Force
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1. This Treaty shall be subject to ratification; the instruments of ratificaton shall be
exchanged at Washington a5 soon a5 possible.

2. This Treaty shall enter into force upon the exchange of the instruments of ratification.

ARTICLE 21
Terminaticn

Either Contracting State may terminate this Treaty by means of written neotice [25] to the
other Contracting State at any time. Termination shall take eTect =ik months following the

dabe of notification.

IN WITHESS WHERECF, the undersigned, being duly authorized thersto by their respective
Governments, have signed the present Treaty,

Done at Bangkok, in duplicate, in the Thai and English languages, each text being equally
authentic, this nineteenth day of March in the twe thousand five hundred and twenty-ninth
vear of the Buddhist Era, corresponding to the one thousand nine hundred and eighty-sixtn
vear of the Christian Era,

For the Government of the United States of America:
ED'WIN MEESE III,

Artorney General of the United States of America.

For the Government of the Kingdom of Thalland:

SIDDHI SAVETSILA,
Bir Chig® Marshal, Deputy Prime Ministar, and Minister of Foreign Affairs of Thailand.
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FORM &
CERTIFICATE OF AUTHENTICITY OF BEUSINESS RECORD S

I, __ [MWame), attest on pena'ty of criminag! punishment for false statement or attestation
that I am employed by [Mame of Business from which documents are sought) and thas
my official title is _ [Official Title), I further state that each of the records attached

nereto = the origing or a duplicate of [28] the origiral of records in the custody of
(Name of Business from which Documents are sought)

(A} such records were made 2t or near the time of the occurrence of the matters set
forth, by [or from information transmitted by) a person with knowledge of those
matters;

(B} such records wers kept in the course of 2 regu'arly conducted business activity;
(C) the business activity made such records as 2 regu'ar practice; and

(D) if such record is mot the origing, such record 'z 2 duplicate of the original.

___ [Signaturs)
___ (Date]
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FORM B
ATTESTATION OF AUTHENTICITY OF DOCUMENTS

I, __ [Mame], attest on penalty of criming’ punishment for falss statement or attestation

that my postion with the Government of (Country) is ___ [Official Title) and that in
that position I am authorized by the law of ___ (Country) to attest that the documents

attached and described below are true copies of original officiz! records which are recorded
or filed in ___ (Mame of Government Office ar Agency) which is an office or agency of the
Government of ___ (Country)

Description of cocuments:
___ [Signature)
___(Tizle)

___ (Date)
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FORM C

I, (Hame) certify that I am (Title} employed in the (Mame of Governmen:
Office or Agency). I received custody of the articles listed below from  (Name of

Parson} on ___ [Dawe), at ___ (Place).

I relinguished custody of those articles to __ (Name) on ___ (Date), at ___ (Flace] in the
same condition as when I received them (or if different 25 noted below).

Description of articles:

Changes in condition while in my custody:
____|Signature)

Tt}

OFFICIAL SEAL __ (Place)

___ |Date)

Disclaimer

This translation is intended to help Thais or foreigners to understand Thailand laws and
requlations only, not to use as references, berause it is only the original Thai wersion of
egislation that carries legal effect. www.Thailaws.com, therefore, shall not be held
responsible in any way for any damage or otherwise the user may incur as a result of or in
connection with any use of this publication for any purposes. It's the responsibility of the
user to abtain the correct meaning or interpretation of this publication or any part thereof
from Thai version or by making a formal request to the appropriate or related authorities.
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=
-g.!’ AUSTRAL%E@
TREATY BETWEEN AUSTRALIA AND THE KINGDOM OF THAILAND ON MUTUAL
ASSISTANCE IN CRIMINAL MATTERS

Australia and the Kingdom of Thailand, hereinafter referred to as “the Contracting States”,

Desiring to maintain and to strengthen the longstanding bonds which unite the two countries, and
to improve the effectiveness of both countries in the investigation, prosecution and suppression of
crime through cooperation and mutual assistance in criminal matters,

Have agreed as follows:

Article 1

Obligation to Grant Mutual Assistance

1. The Contracting States shall, in accordance with the provisions of this Treaty, grant to each
other the widest measure of mutual assistance in connection with investigations, prosecutions and
other proceedings relating to criminal matters, irrespective of whether the assistance is sought or
to be provided by a court or some other authority.

2. Criminal matters shall include, but not be limited to, matters connected with offences against a
law relating to taxation, customs and excise duties, foreign exchange control and other revenue
matters.

3. Assistance shall include, but not be limited to:
(a) taking of evidence and obtaining of statements of persons;

(b) providing information, documents, records and evidence;
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(c) serving documents;
(d) executing requests for searches and seizures;

(e) seeking the consent of persons to be available to give evidence or to assist in investigations in
the Requesting State, and where such persons are in custody, arranging for their temporary
transfer to that State for testimonial purposes or, where permitted by the law of the Requested
State, to assist in investigations;

(f) locating and identifying persons or objects;
(g) measures to locate, restrain and forfeit the instruments or proceeds of crime; and

(h) other assistance consistent with the objects of this Treaty which is not inconsistent with the law
of the Requested State.

4. This Treaty is intended solely for mutual assistance between the criminal law enforcement
authorities of the Contracting States and is not intended or designed to provide such assistance to
private parties.

5. A private party may not rely upon any provision of this Treaty to impede the execution of a
request, or to exclude or suppress evidence obtained under the Treaty.

6. Assistance shall not include:

(a) the arrest or detention of any person with a view to the extradition of that person or the
extradition of any person;

(b) the execution of criminal judgments, verdicts or decisions rendered in the Requesting State
except to the extent permitted by the law of the Requested State and this Treaty;

(c) the transfer of sentenced persons for serving sentences; or

(d) the transfer of criminal proceedings.

7. This Treaty shall not apply to an offence regarded by the Requested State to be an offence
under the military law of the Requested State which is not also an offence under the ordinary
criminal law of the Requested State.
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Article 2

Grounds for Refusal or Postponement

1. The Requested State shall refuse to execute a request if it considers that:

(a) the request would prejudice the sovereignty, security, national interest or other essential public
interest of the Requested State;

(b) the request relates to a political offence;

(c) there are substantial grounds for the Requested State to believe that the request has been
made for the purpose of an investigation, prosecution, punishment or proceeding against a person
on account of that person’s race, sex, religion, nationality or political opinions, or that that person’s
position may be prejudiced for any of those reasons; or

(d) the request relates to the prosecution of a person for an offence in respect of which the
offender has been finally acquitted or pardoned or has served the sentence imposed.

2. Assistance may be refused if:

(a) the request relates to the prosecution or punishment of a person for an offence where the acts
or omissions alleged to constitute that offence would not, if they had taken place within the
jurisdiction of the Requested State, have constituted an offence;

(b) the request relates to the prosecution or punishment of a person in respect of conduct
committed outside the territory of the Requesting State and the conduct does not constitute an
offence under the law of the Requested State where it occurs outside its territory. However, the
Requested State shall endeavour, on the basis of reciprocity, to grant assistance in response to
such a request;

(c) the request relates to the prosecution or punishment of a person for an offence which, if it had
been committed in the Requested State, could no longer be prosecuted by reason of lapse of time;

(d) provision of the assistance sought could prejudice an investigation or proceeding in the
Requested State, prejudice the safety of any person or impose an excessive burden on the
resources of that State; or

(e) the request is made with regard to an offence punishable by the death penalty under the law of
the Requesting State but not under the law of the Requested State. Notwithstanding the foregoing,
the request may not be refused if the Requesting State gives such assurances as the Requested
State considers sufficient that the death penalty will not be pronounced or, if it is pronounced, will
not be executed. Refusal by the Requested State to execute a request on this ground shall entitle
the Requesting State to have discretion to refuse, on the basis of reciprocity, to execute a request
from the other state relating to an offence of similar nature and gravity.
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3. Assistance may be postponed by the Requested State if the execution of the request would
interfere with an ongoing investigation, prosecution or proceeding in the Requested State. The
Requested State may also postpone the delivery of an article requested if such an article is
required for proceedings in respect of criminal or civil matters in that State.

4. Before refusing or postponing the execution of any request pursuant to this article, the
Requested State shall determine whether assistance can be given subject to such conditions as it
deems necessary. If the Requesting State accepts the assistance subject to these conditions, it
shall comply with the conditions.

5. The Requested State shall promptly inform the Requesting State of the reasons for refusing or
postponing the execution of a request.

Article 3

Central Authorities

1. The Contracting States shall each appoint a Central Authority to transmit and receive requests
for the purpose of this Treaty. Either State shall notify the other of any change of its Central
Authority.

2. For the Kingdom of Thailand, the Central Authority shall be the Attorney General or an official
designated by the Attorney General.

3. For Australia, the Central Authority shall be the Attorney-General’s Department, Canberra.

4. Requests under this Treaty shall be made through the Central Authorities which shall arrange
for the prompt carrying out of such requests.

Article 4

Language

Requests and supporting documents and other communications made by the Requesting State
pursuant to this Treaty shall be in the language of the Requesting State and accompanied by a
translation into the language of the Requested State.
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Article 5

Contents of Requests for Mutual Assistance

1. A request for assistance shall be submitted in writing. In urgent circumstances or where
otherwise permitted by the Requested State, a request may be made by facsimile or any other
modern means of communication but shall be confirmed in writing promptly thereafter.

2. All requests shall include the following:

(a) the name of the competent authority conducting the investigation, prosecution or proceeding to
which the request relates;

(b) a description of the nature of the investigation, prosecution or proceeding, including a summary
of the relevant facts and laws;

(c) a description of the statement, evidence or information sought or the acts of assistance to be
performed; and

(d) the purpose for which the evidence, information, or other assistance is sought.

3. When appropriate, a request shall also include:

(a) where possible, the identity, nationality and location of the person or persons who are the
subject of or who may have information relevant to or who are related to the investigation,
prosecution or proceeding in the Requesting State;

(b) the need, if any, for confidentiality and the reasons therefore;

(c) a description of the subject matter of the evidence or statement sought including a list of
guestions to be answered;

(d) details of any particular procedure or requirement that the Requesting State wishes to be
followed in executing the request, including a statement as to whether sworn or affirmed evidence
or statements are required,

(e) information as to the allowances and expenses to which a person appearing in the Requesting
State will be entitled;
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(f) specification of any time limit within which compliance with the request is desired; and

(9) any other information which may be brought to the attention of the Requested State by the
Requesting State to facilitate its execution of the request.

4. If the Requested State considers that the information contained in the request is not sufficient in
accordance with this Treaty to enable the request to be dealt with, it may request additional
information.

Article 6

Execution of Requests

1. Requests for assistance shall be executed promptly in accordance with the law of the
Requested State and, insofar as it is not inconsistent with that law, in the manner requested by the
Requesting State.

2. The Requested State shall not decline execution of a request on the ground of bank secrecy.

3. The Requested State shall promptly inform the Requesting State of circumstances, when they
become known to the Requested State, which are likely to cause a significant delay in responding
to the request.

Article 7

Costs and Representation

1. The Requested State shall pay all costs relating to the execution of the request, except for the
fees of expert witnesses and the allowances and expenses related to the travel of persons
pursuant to Articles 14 and 17, which fees, allowances and expenses shall be borne by the
Requesting State. The Requesting State shall also bear the expenses associated with conveying
custodial or escorting officers required by the Requested State in fulfilling the request.

2. If it becomes apparent that the execution of the request requires expenses of an extraordinary
nature, the Contracting States shall consult to determine the terms and conditions under which the
requested assistance can be provided.
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3. Upon request, the Requested State, subject to its domestic law, shall make all necessary
arrangements for the representation of the Requesting State in any proceedings arising out of a
request for assistance and shall otherwise represent the interests of the Requesting State.

Article 8

Limitations on Use and Confidentiality

1. Information and evidence obtained under this Treaty or anything derived from such information
and evidence shall not be disclosed or used for purposes other than those stated in the request
without the prior consent of the Requested State.

2. The Requesting State may require that the application for assistance, its contents and related
documents, and the granting of assistance be kept confidential. If the request cannot be executed
without breaching the required confidentiality, the Requested State shall so inform the Requesting
State which shall then determine whether the request should nevertheless be executed.

3. The Requested State may require that information or evidence furnished and the source of such
information or evidence be kept confidential in accordance with conditions which it shall specify. In
that case, the Requesting State shall comply with the conditions except to the extent that the
information or evidence is needed for the investigation, prosecution, or proceeding described in the
request.

Article 9
Taking Testimony and Statements and Producing Evidence

in the Requested State

1. Upon a request that a person be summoned to give testimony, make a statement, or produce
documents, records or articles in the Requested State, that person may be compelled to do so in
accordance with the law of the Requested State.

2. A request under this Article shall include, when appropriate, a description of the documents,
records or articles of evidence to be produced as well as a description of the appropriate person to
be asked to produce them.
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3. The Requested State shall, upon request, furnish information to the Requesting State in
advance as to the date and place of the taking of the evidence.

4. The Requested State may, subject to its law, authorise the presence of such persons as
specified in the request for the taking of testimony or a statement during the execution of the
request and allow such persons to question the person whose testimony or statement is sought.

5. A person from whom evidence is to be taken in the Requested State pursuant to a request
under this Article may decline to give evidence where the law of the Requested State or that of the
Requesting State so provides.

6. If any person in the Requested State claims that there is a right or obligation to decline to give
evidence under the law of the Requesting State, the Requesting State shall, upon request, provide
a certificate to the Requested State as to the existence or non-existence of that right. In the
absence of evidence to the contrary, the certificate shall be sufficient evidence of the matters
stated in it.

Article 10

Providing Records of Government Offices or Agencies

1. The Requested State shall provide copies of publicly available records of a government office or
agency.

2. The Requested State may provide any record or information in the possession of a government
office or agency which is not publicly available, to the same extent and under the same conditions
as it would be available to its own law enforcement or judicial authorities. The Requested State in
its discretion may deny the request entirely or in part, in which case it shall promptly inform the
Requesting State of the reasons for such denial.

Article 11

Transmission of Documents and Objects and Authentication

1. When the request concerns the transmission of records and documents, the Requesting State
may request the originals. The Requested State may transmit the originals or certified true copies
thereof.
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2. The Requesting State shall return any original documents or records or articles furnished in
execution of requests when no longer needed for the relevant investigation, prosecution or
proceeding.

3. Where not inconsistent with the law of the Requested State, documents, articles and records
shall be transmitted in a form or accompanied by such certification as may be requested by the
Requesting State in order to make them admissible according to the law of the Requesting State.

4. Evidence or documents transmitted pursuant to this Treaty shall not require any form of
authentication, save as specified in paragraph 3 of this Article.

Article 12

Service of Documents

1. The Requested State shall effect service of any document related to an investigation,
prosecution or proceeding transmitted to it for this purpose by the Requesting State.

2. Any request for the service of a document requiring the appearance of a person before an
authority in the Requesting State shall be transmitted not later than 45 days before the date on
which the appearance is required. In urgent cases, the Requested State shall use its best
endeavours to waive this requirement.

3. The Requested State shall return proof of service of the documents, specifying the person
served, the form and date of service. If service cannot be effected, the Requesting State shall be
so informed and advised of the reasons.

4. A person who has been served pursuant to this Article with a legal document calling for an
appearance in the Requesting State shall not be liable to any penalty or be subjected to any
coercive measure in the Requested State because of failure to comply therewith, notwithstanding
any contrary statement in the request or in any document accompanying the request.

5. The Requested State may effect service of any document by mail or, if the Requesting State so
reqguests, in any other manner required by the law of the Requesting State which is not
inconsistent with the law of the Requested State.
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Article 13

Search and Seizure

1. A request for search, seizure and delivery of any article shall be executed by the Requested
State insofar as its law permits if it includes the information justifying that action under the law of
the Requested State.

2. A request under this Article shall include a statement indicating the basis for the belief that
evidence may be found in the jurisdiction of the Requested State and a precise description of the
place to be searched and of the evidence to be searched for.

3. The Requested State shall provide, in accordance with its law, such information as may be
required by the Requesting State concerning the result of any search, the place of seizure, the
circumstances of seizure and the subsequent custody of the article seized.

4. The Requesting State shall observe any conditions imposed by the Requested State in relation
to any seized article which is delivered to the Requesting State.

Article 14

Temporary Transfer of Persons in Custody

1. A person in custody in the Requested State shall, at the request of the Requesting State, be
temporarily transferred to the Requesting State for testimonial purposes if the person and the
Requested State consent.

2. Where permitted by the law of the Requested State, a person in custody in the Requested State
shall, at the request of the Requesting State, be temporarily transferred to the Requesting State to
assist in investigations if the person and the Requested State consent.

3. A request under this Article shall include the name of the person or the authority who will have
custody during the transfer and the place to which the detained person is to be transferred.

4. Where the person transferred is required to be held in custody under the law of the Requested
State, the Requesting State shall hold that person in custody and shall return the person in
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custody to the Requested State at the conclusion of the matter in relation to which the transfer was
sought or at such earlier time as the person’s presence is no longer required.

5. Where the Requested State advises the Requesting State that the transferred person is no
longer required to be held in custody, that person shall be set at liberty and be treated as a person
referred to in Article 17.

Article 15

Locating and Identifying Persons or Articles

1. The Requested State shall, upon request, take all reasonable measures to locate and identify
persons or articles believed to be in that State and needed in connection with a criminal
investigation, prosecution or proceeding in the Requesting State.

2. The Requested State shall communicate to the Requesting State as soon as possible the
results of the measures taken pursuant to this Article.

Article 16

Instruments and Proceeds of Crime

1. The Requested State shall, upon request, endeavour to ascertain whether any instruments or
proceeds of crime are located within its jurisdiction and shall notify the Requesting State of the
results of its inquiries. In making the request, the Requesting State shall notify the Requested
State of the basis of its belief that such instruments or proceeds may be located in the latter’s
jurisdiction.

2. A request under this Article shall include, when appropriate, the court order, if any, sought to be
enforced and, if it is a final order, a statement to the effect that it is a final order.

3. Where, pursuant to paragraph 1 of this Article, suspected instruments or proceeds of crime are
found, the Requested State shall take such measures as are permitted by its law to prevent any
dealing in, transfer or disposal of such instruments or proceeds of crime, pending a final
determination in respect of those instruments or proceeds by a court of the Requesting State.
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4. The Requested State shall, to the extent permitted by its law, give effect to a final order forfeiting
or confiscating the instruments or proceeds of crime made by a court of the Requesting State.

5. In the application of this Article, the rights of bona fide third parties shall be respected under the
law of the Requested State.

6. The Requested State in control of confiscated instruments or proceeds of crime shall deal with
those instruments or proceeds in accordance with its law. To the extent permitted by its law and
upon such terms as it deems appropriate, the Requested State may transfer confiscated proceeds
or instruments of crime or the value of instruments of crime to the Requesting State.

7. In this Article “proceeds of crime” means any property suspected, or found by a court, to be
property derived or realised, directly or indirectly, as a result of the commission of an offence or to
represent the value of property and other benefits derived from the commission of an offence.

8. In this Article “instruments of crime” means any property used in or intended to be used in, orin
connection with, the commission of an offence.

Article 17
Availability of Persons to Give Evidence

or Assist in Investigations

1. When a person in the Requested State is needed to appear as a witness or expert in
proceedings or to assist in investigations in the Requesting State, the Central Authority of the
Requested State shall, upon request, invite the person to appear or assist in investigations in the
Requesting State unless that person is the person charged.

2. The Requested State shall indicate to the person the extent to which expenses will be paid. The
response of the person shall be communicated promptly by the Requested State to the Requesting
State.

3. Where appropriate, the Requested State shall satisfy itself that satisfactory arrangements have
been made for the person’s safety.
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Article 18

Safe Conduct

1. No person in the territory of the Requesting State to testify or provide a statement in accordance
with the provisions of this Treaty shall be prosecuted or punished in the Requesting State for any
offence, nor be subject to any civil suit, being a civil suit to which the person could not be
subjected if the person were not in the Requesting State or subjected to any other restriction of
personal liberty by reason of any acts or omissions which preceded that person’s departure from
the Requested State, nor shall that person, without that person’s consent, be obliged to give
evidence in any proceeding other than the proceeding to which the request relates.

2. The safe conduct provided for by this Article shall cease when the person, having had the
opportunity to leave the Requesting State within 15 consecutive days after official notification that
that person’s presence is no longer required by the appropriate authorities, shall have nonetheless
stayed in that State or shall have voluntarily returned after having left it.

3. A person appearing in the Requesting State pursuant to a request made under Article 14 or 17
shall be subject to the law of that State relating to contempt, perjury and the making of false
declarations.

4. A person who does not consent to a request pursuant to Article 14 or 17 shall not, by reason
thereof, be liable to any penalty or be subjected to any coercive measure notwithstanding any
contrary statement in the request or in any document accompanying the request.

Article 19

Compatibility with Other Treaties

This Treaty shall not alter the rights and obligations of the Contracting States which arise from
other international agreements, nor shall this Treaty prevent the Contracting States from providing
assistance to each other pursuant to other international agreements binding upon them, or
otherwise.
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Article 20

Consultation

The Contracting States shall consult promptly, at the request of either Contracting State,
concerning the interpretation and the implementation of this Treaty.

Article 21

Scope of Application

This Treaty shall apply to any request presented after its entry into force even if the relevant acts
or omissions occurred before that date.

Article 22

Entry into force

This Treaty shall enter into force 30 days after the date on which the Contracting States have
notified each other in writing that their respective requirements for the entry into force of this Treaty
have been complied with.

Article 23

Termination

Either Contracting State may terminate this Treaty by means of written notice to the other
Contracting State at any time. Termination shall take effect six months following the date of
notification.

IN WITNESS WHEREOF, the undersigned, being duly authorised thereto by their respective
Governments, have signed the present Treaty.

DONE at Kuala Lumpur, in duplicate, in the English and Thai languages, each text being equally
authentic, this twenty-seventh day of July in the year two thousand and six.
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