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Abstract

This research concemning legal problem regarding disputes settlement by arbitration
online which aim to study about 1) the related law of arbitration online; 2) the problem
and analyze of arbitration online and 3) to propose legal measure or guideline in order
to in accordance with the practical of arbitration online in Thailand. This paper was a
qualitative research using the methods of documentary research from textbooks, research,

journals and electronics database, related law and interview from arbitration experts.

From this study, the research found that Thailand do not have the legal measure
for resolving the problem on arbitration online. Therefore, the researcher has study
New York Convention, Model Law and Arbitration Act of United State of America including
Arbitration Act B.E. 2545 in order to be a guideline for study and analysis the legal
problem regarding arbitration online which there are 3 issues as following; 1) the problem
on the meaning and form of arbitration online; 2) the problem on the proceeding of
arbitration online and 3) the problem on the award of arbitration online. In conclusion,
the research has a suggestion for solving these problem by enact the draft Arbitration
Act (No. ..), B.E. .... Part 9 for support arbitration online and enforce arbitration online

effectively in Thailand.

Keyword: Arbitration online, Disputes settlement
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ure T lagNIuszUL Local Area Network (LAN) AilsniaTuasdnansanteatuiud uay
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25« FRqARanW”, Wi 127-128

26 “ FHRLINW”, W1 129-130
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4.1 gfuéﬁgfgq‘[m;mmsLLazﬂquﬂmnﬁﬂ a3dn1anSngRunsileygyalan

(WIPO Arbitration and Mediation Center)
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29 www.wipo.int/portal/en/, “WIPO Arbitration and Mediation Center”, FiuFHLNaI4 26
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910 https://ec.europa.eu/consumers/odr/main/?event=main.home.howitworks
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Research (NCAIR) @ the Cyberspace Law Institution (CLI) TrgAansanilaaas AAA
(American Arbitration Association) iU Villanova Law School wiluszazusnlasenis (s
Uszaunaduiaifinsanniiaunndasunlsznng nanade Tasenisdrdaeeninegianiz
nassiuieRnmiiAsennisiedennuiRangrsnevdadudissenn B hduee i
uaztynludasigmmeseynilnansaeulaiifinayningAinmiisofians
peialafinnn T A.A. 2000 NCAR wae CLI Tnaaanddaniiaaas the Chicago—Kent
College of Law (#AN19U5U19 The Virtual Magistrate Faliaanddyiunisiusng
Tumsssiutiefnmlsseynlrnainseeulaidmsutiefnwmidaaiuiuilng (consumer
Conflict) pappaudafinmilfinaindtyaya (Online contract) ¥aafiaafunsndAwneiioyay

L4

apulai (online Intellectual Property) ¥3an1snszvinazlanwaaulai (online tort) usinisu5ule

uilaasefidensinlidgaineeseygilanainis HinayniugAin mindeslfifanm
I e
HegRnmanasiiazihiisfinmdngnissziviefinmlngeyglanainis

U
1 v

apulaiuaranasfiazUfiiimanarasfgug §innnsllsunasazyinnnadengyiminn
Jusyarlagainislaeaaudugensssginom nisinsaiueznszyiniiumie E-mai
uananiiadanies AAnAL aaanauiianustegazgnaslaansuinfugTlaunas
FiBendn “a password—protected listserv (the grist)” @afiulisunssdildlunisuansns
wnaadatayasinelUgififestastunszuuniseyyalanainisynau unnsdniin
naruannssziuiisAinmaymilanainisezafinnismivesnladuaretadnans
FourdadenionaafisdnangfAnmly aasaauaygaHiEansasinnisudlate

YA A

Bun3ssuaznazinnisiagfiasyinWgRnndlenauanspnufinessginmusiaziig

.
THiidiai

TA4n75 The Virtual Magistrate fimmnaliasayilanainissiasfiddannis
72 $alns suudgAinmanasinlifinnssziuiefnmmaysylanai nisaeulasl uaz
Anendsandandenn enanlanainisazdsfndanalidugAinaymag E-mail ANdunnzed

angylana1nislaelasenis The Virtual Magistrate azgninsnas(Biiioidnnisunssi

|
pA

waelifeyariuii#Refidnnsaiindsialy

Y

%2 Gabrielle Kaufmann-Kohler and Thomas Schultz, Online Dispute Resolution: Challenges for

Contemporary Justice, Kluwer Law International, 2004, p.5
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910 http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html

' New York Convention #1611 1(3) 115y eJ 91 “When signing, ratifying or acceding to this
Convention, or notifying extension under article X hereof, any State may on the basis of reciprocity
declare that it will apply the Convention to the recognition and enforcement of awards made only in the
territory of another Contracting State. It may also declare that it will apply the Convention only to
differences arising out of legal relationships, whether contractual or not, which are considered as

commercial under the national law of the State marking such declaration.”
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agreement in writing under which the parties undertake to submit to arbitration all or any differences
which have arisen or which may arise between them in respect of a defined legal relationship, whether

contractual or not, concerning a subject matter capable of settlement by arbitration.”
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43 Redfern & Hunter, Law and Practice of International Commercial Arbitration, London:
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4 New York Convention #1997 2(2) 1y e #9171 “2. The term “agreement in writing” shall
include an arbitral clause in a contract or an arbitration agreement, signed by the parties or contained in
an exchange of letters or telegrams.”

46 Berg A., The New York Convention of 1958, (The Netherlands: Kluwer Law and Taxation
Publishers, 1982), 9#1 193-195. Tw az13middanans sviangnasglyvizsssnissnn seauatiy
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%5 A/CN.9/232, para.42.

%6 AgnNEAULLY (Model Law) 11m51 7(2) dsye]@dn “The arbitration agreement shall be in
writing An agreement is in writing if it is contained in a document signed by the parties or in an exchange of
letters, telex, telegrams or other means of telecommunication which provide a record of the agreement,
or in an exchange of statement of claim and defence in which the existence of an agreement is alleged
by one party and not denied by another. The reference in a contract to a document containing an arbitration

clause constitutes an arbitration agreement provided that the contract is in writing and the reference is

such as to make that clause part of the contract.”
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T AgnuIgANLUY (Model Law) 2006 #1751 7(2)-(6) Teyf @91 “(2) The arbitration
agreement shall be in writing.

(3) An arbitration agreement is in writing if its content is recorded in any form, whether or
not the arbitration agreement or contract has been concluded orally, by conduct, or by other means.

(4) The requirement that an arbitration agreement be in writing is met by an electronic
communication if the information contained therein is accessible so as to be useable for
subsequent reference; electronic communication” means any communication that the parties make by
means of data messages; “data message” means information generated, sent, received or stored by
electronic, magnetic, optical or similar means, including, but not limited to, electronic data interchange
(EDI), electronic mail, telegram, telex or telecopy.

(5) Furthermore, an arbitration agreement is in writing if it is contained in an exchange of
statements of claim and defence in which the existence of an agreement is alleged by one party and
not denied by the other.

(B) The reference in a contract to any document containing an arbitration clause constitutes
an Arbitration agreement in writing, provided that the reference is such as to make that clause part of
the contract.”
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%9 A/CN.9/246, para.142 Retrieved June 3, 2018, from: http://daccess-dds—
ny.un.org/doc/UNDOC/GEN/V84/828/46/PDF/V8482846.pdf?OpenElement



54

Taauls iefinns5esrasamaniiiansiuie”® untyaFfienaviniiadleynidmsu
UsznAdunAaNITn New York Convention Laz l@Rsdiaaauadn (Aa1uu1ss1 1(3) 91

a

UsemnAnuazanian1T9Au s New York Convention W1z Uz AiunAanIgn

De

1 o

New York Convention fi38fislyiniu uAnguanefiuiuy (Model Law) naudsysjAd1A

= o v o [ B o d?/ & o o 1
ey lnnaInsinaynituas o du[E Bidnezvinaululsamalafinis vinlkingedn
azifinAN AU aUTnTT9A T New York Convention #1m131 1(3) waznguniafiuuuy
(Model Law) #1@131 35(1)°' wanainiinisfiaziadusdenneymilanainislsiifngenn
viesyintnbisznala agmeluminaifnnns 36 viomn Taglidusnadanestnsame
wazAndane tulszne vinlAdudinguanefinuuy (Model Law) Tifionan “Auunn”
pl9Lg New York Convention

U

uyeyel Angpisnasiuiuy (Model Law) #neisn 35(1) Wwumieye ANfTngUseasd

a va | o % 1

sxUfiRsaAzmai(#arnnisengilanainisnisfinszndnlsameegnaviniienii

2 ¥
o

THaA2e

v
A o

eyingnlulszmelafionue? & i 1
WILNWRIRUTZNALANHINS AR AN PIABRYTIAFNINTIATHN AN

f
g <

FRUUU (Model Law) #1991 35(1) Aesnuunsnganaesndumdainssmdnalsama
(international award) epnanATEINA G498 TgsEMdneszmne (non-international award)
Z9umn@n991n New York Convention N33 uknUasinnAganaeiiiiumsuanaantaned
fiandeyes ANNNBFULLL (Model Law) IHBINNTAAANHEIR 2B TN AT AANNNS
yeyalanatnns ezl mfmzifﬁiyﬁ”um‘sméiyﬂmmm‘sm‘sﬁﬂiwdwﬁi:mﬂmﬂ?ﬁyu“
Faiulsmmafidazasdazinngnunsdiuuiy (Model Law) sifiuuunnissndnengmans

1% a [~ ¥ .
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%0 ANMNIEAUKLIL (Model Law) §1:51 35(1) Utysj#idn “An arbitral award, irrespective of the
country in which it was made, shall be recognized as binding and, upon application in writing to the
competent court, shall be enforced subject to the provisions of this article and of article 36.”

6T A/CN.9/246, para.142, Retrieved June 3, 2018, from: http://daccess—dds-

ny.un.org/doc/UNDOC/GEN/V84/828/46/PDF/NV8482846.pdf?OpenElement

62 A/CN.9/246, Article 35, para.3. Retrieved June 10, 2018, from: http://daccess—dds—

ny.un.org/doc/lUNDOC/GEN/V84/828/46/PDF/NV8482846.pdf ?OpenElement

65 AJCN.9/246, Article 35, para.3. Retrieved June 23, 2018, from: http://daccess—dds-

ny.un.org/doc/UNDOC/GEN/V84/828/46/PDF/V8482846.pdf ?OpenElement

64 AJCN.9/246, Article 35, para.3. Retrieved June 20, 2018, from: http://daccess—dds—

ny.un.org/doc/UNDOC/GEN/V84/828/46/PDF/N8482846.pdf?OpenElement
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Tﬁmﬂmi@gmfﬁms{]mmaizwﬁmizmﬂ %@ﬂgwmﬁé}’mmu (Model Law) 815191 1(3)
TRy aifnanumengeesniseymlanainissendndsemalBfinnnsmennz ® Taa T
HonAnAULANAILE New York Convention siaiuA@anautsnsdionadiumngainszndng
vszng uwi it dudngmasinaszman (4 fetnan dRwmidugnasineninsg Hiaue
Iofinmsinayalanainis o Uszmea A %!qﬁﬂgwuﬂﬂﬂgtyﬂmmmﬁLﬁuLﬁmﬁvmgwmﬁ
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% ngyaeduuul (Model Law) #1891 1(3)4) TR Ay nsaway1lanainis
sendnausminalieai
“(3) An arbitration is international if:
(a) the parties to an arbitration agreement have, at the time of the conclusion of that
agreement, their places of business in different States; or
(b) one of the following places is situated outside the State in which the parties have
their places of business:
(i) the place of arbitration if determines in, or pursuant to, the arbitration agreement;
(i) any place where a substantial part of the obligations of the commercial relationship is to
be performed or the place with which the subject-matter of the dispute is most closely connected; or
(c) the parties have expressly agreed that the subject-matter of the arbitration
agreement relates to more than one country.
(4) For the purposes of paragraph (3) of this article:
(a) if a party has more than one place of business, the place of business is that which
has the closest relationship to the arbitration agreement;
(b) if a party does not have a place of business, reference is to be made to his habitual

residence.”
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% @Al PT First Media Thk v Astro Nusantara International BV & Ors [2013] SGCA 57
Retrieved June 1, 2018, from: http://www.lexology.com/library/detail.aspx?g=5cdea230-4fb7-4a59-
8414-1b2290459243

7 ngnHNEANLUL (Model Law) #1m37 35(2) Ueye@dn “(2) The party relying on an award or
applying for its enforcement shall supply the duly authenticated original award or a duly certified copy
thereof, and the original arbitration agreement referred to in article 7 or a duly certified copy thereof. If
the award or agreement is not made in an official language of this State, the party shall supply a duly
certified translation thereof into such language.”

% daNq m&ﬁwﬁﬁqmm H1:91 35 “The conditions set forth in this paragraph are intended to
set maximum standards. It would, thus, not be contrary to the harmonization to be achieved by the

model law if a State retained even less onerous conditions.”


http://www.lexology.com/library/detail.aspx?g=5cdea230-4fb7-4a59-8414-1b2290459243
http://www.lexology.com/library/detail.aspx?g=5cdea230-4fb7-4a59-8414-1b2290459243
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69 ﬂg‘mmﬂ@immu (Model Law) #1%191 36(1)(a) “(a) at the request of the party against whom
it is invoked, if that party furnishes to the competent court where recognition or enforcement is sought
proof that:

(i) a party to the arbitration agreement referred to in article 7 was under some incapacity;
or the said agreement is not valid under the law to which the parties have subjected it or, failing any
indication thereon, under the law of the country where the award was made; or

(i) the party against whom the award is invoked was not given proper notice of the
appointment of an arbitrator or of the arbitral proceedings or was otherwise unable to present his case; or

(iii) the award deals with a dispute not contemplated by or not falling within the terms of
the submission to arbitration, or it contains decisions matters beyond the scope of the submission to
arbitration, provided that, if the decisions on matters submitted to arbitration can be separated from
those not so submitted, that part of the award which contains decisions on matters submitted to
arbitration may be recognized and enforced; or

(iv) the composition of the arbitral tribunal or the arbitral procedure was not in accordance
with the agreement of the parties or, failing such agreement, was not in accordance with the law of
the country where the arbitration took place; or

(v) the award has not yet become binding on the parties or has been set aside or suspended by
a court of the country in which, or under the law of which, that award was

made; or...”
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0 ﬂ{]‘iﬂmﬂﬁmmu (Model Law) #1%191 36(1)(b) “if the court finds that:
(i) the subject-matter of the dispute is not capable of settlement by arbitration under the
law of this State; or
(i) the recognition or enforcement of the award would be contrary to the public policy of this

State.”
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" ANNIEANKUL (Model Law) 1#1%151 34(2)(a) Teysj#id “(2) An arbitral award may be set
aside by the court specified in article 6 only if:

(a) the party making the application furnishes proof that:

(i) a party to the arbitration agreement referred to in article 7 was under some Incapacity;
or the said agreement is not valid under the law to which the parties have subjected it or, failing any
indication thereon, under the law of this State; or

(i) the party making the application was not given proper notice of the Appointment of an
arbitrator or of the arbitral proceedings or was otherwise unable to Present his case; or

(iii) the award deals with a dispute not contemplated by or not falling within the terms of
the submission to arbitration, or contains decisions on matters beyond the scope of the submission to
arbitration, provided that, if the decisions on matters submitted to arbitration can be separated from
those not so submitted, only that part of the award which contains decisions on matters not submitted
to arbitration may be set aside; or

(iv) the composition of the arbitral tribunal or the arbitral procedure was not in accordance
with the agreement of the parties, unless such agreement was in conflict with a provision of this law
from which the parties cannot derogate, or, failing such agreement, was not in accordance with this

Law; or...”
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2 nguagduLUL (Model Law) 3#1@137 34(2)(b) “(b) the court finds that:
(i) the subject-matter of the dispute is not capable of settlement by arbitration under the
law of this State; or
(i) the award is in conflict with the public policy of this State.”
™ agnuNefuLUY (Model Law) #1m31 36(2) Usyef@dn “(2) If an application for setting aside
or suspension of an award has been made to a court referred to in paragraph (1)(a)(v) of this article,
the court where recognition or enforcement is sought may, if it considers it proper, adjourn its decision
and may also, on the application of the party claiming recognition or enforcement of the award, order

the other party to provide appropriate security.
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(The California Arbitration Act) N1T#1T9AL ‘aqmﬁwﬁﬂﬂgwmﬂﬁmmw WHIAIANINET
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ayalanansBndag Usaiuiimageniaunainnenfesiumaimsu. ayanlanannis

wivansg A 1925 sntilsduiudeanasengilanainis feadmdninast 2 dsens

™ Jon 0. Shimabukuro, “The Federal Arbitration Act: Background and Recent Developments”

Congressional Research Service Reports, Congressional Research Service, Washington, 2002, %1 3-5



62

Ao Usenausn %@ﬁiyfg"lméfyﬂiﬁlQﬂﬁﬂﬂiﬁﬂdmﬂﬂ\iﬁ/wﬁuﬂﬂﬂﬁﬂiﬂiliﬂuﬂisl‘i Laz52n1S9
a89 fipsiinangiuindeyymaniieadasiuginssunsnidlsdssndnanaigson
WIL.BYE PR aINTueEnsg e 1925 wdsunieya@ e 3 vaon Twaed 1
[<4 o /A & 4' [ o E7°N dl o o o o o dy
dwuntdyaffialy vuae 2 iduuniyafifeaduniseensuiasnistieAumAzein
ANUTNA LALRHIAT 3 Lﬁuuwﬁmﬂ@ﬁm Inter—American Convention on International
Commercial Arbitration arnuTaya]® 1@ 2 989 WIU.aRalAnaINSUAIENST A.A. 1925
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7 Section 2 %89 The Federal Arbitration Act 1925 (FAA) 1isyajfian
“Section 2. Validity, irrevocability, and enforcement of agreements to arbitrate
A written provision in any maritime transaction or a contract evidencing a transaction
involving commerce to settle by arbitration a controversy thereafter arising out of such contract or
transaction, or the refusal to perform the whole or any part thereof, or an agreement in writing to
submit to arbitration an existing controversy arising out of such a contract, transaction, or refusal, shall
be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the

revocation of any contract.”
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Protocol on Arbitration Clauses of 1923) %ﬁ@]’ﬁm‘i@@ﬂﬂgﬂuwmﬁﬁmi A wazsny o)
dndnsdonnasnsneulieyglngainistum we. 2473

2) andtyeyrasdndasmednfasnisufiRnisdidenasaseyyilnnainis
fNUTzne W.A. 2470 (Geneva Convention on Execution of Foreign Arbitration Awards of
1927) Falasinszuanaalasnis WA hlsumaRausduil 7 nanan w.m. 2474

5) aydryry1indasmasonsuiudouazns BisuAdnmaseyolagains
fiatazine w.e. 2502 (New York Convention on Recognition and Enforcement of Foreign
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